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7HPSRUDU\ UDWHV IRU *UHHQ 0RXQWDLQ 3RZHU &RUSRUDWLRQ ��*03� RU �WKH &RPSDQ\��

KDYH EHHQ LQ HIIHFW� DV RI 'HFHPEHU ��� ����� IRU RQH \HDU� :LWK WRGD\
V 2UGHU� ZH JUDQW WKH

MRLQW UHTXHVW RI WKUHH RI WKH SDUWLHV WR VWD\ WKLV SURFHHGLQJ XQWLO 6HSWHPEHU �� ����� FRQWLQXH

WKH WHPSRUDU\ UDWH LQFUHDVH QRZ LQ HIIHFW WKURXJK 'HFHPEHU ��� ����� DQG LQFUHDVH WKH

WHPSRUDU\ UDWHV E\ DQ DGGLWLRQDO ��� ,Q UHYLHZLQJ WKH WHPSRUDU\ UDWH UHTXHVW� WKH 3XEOLF

6HUYLFH %RDUG ��%RDUG�� LV FDOOHG XSRQ WR EDODQFH WKH FRPSHWLQJ LQWHUHVWV RI WKH XWLOLW\
V

FXVWRPHUV DQG LWV LQYHVWRUV� FUHGLWRUV DQG HPSOR\HHV� ,W LV DOVR LPSRUWDQW WR NHHS LQ YLHZ WKH

ORQJ WHUP� DQG QRW MXVW WKH VKRUW WHUP� LQWHUHVWV RI WKH &RPSDQ\� LWV FXVWRPHUV� DQG WKH SXEOLF�

:H MXGJH WKDW WKH VHWWOHPHQW SUHVHQWHG LQ WKLV SURFHHGLQJ DQG DSSURYHG WRGD\ DFKLHYHV DQ

DSSURSULDWH EDODQFH DPRQJ WKRVH LQWHUHVWV�

,QFUHDVLQJ WKH FXUUHQW WHPSRUDU\ UDWHV� ZKLFK UHIOHFW D ����� VXUFKDUJH� E\ DQ

DGGLWLRQDO �� ZLOO UHVXOW LQ QHZ WHPSRUDU\ UDWH VXUFKDUJH RI DSSUR[LPDWHO\ ����� :LWK WKH

H[WHQVLRQ DQG PRGLILFDWLRQ RI WHPSRUDU\ UDWHV DSSURYHG WRGD\� *03 LV H[SHFWHG WR FROOHFW

DSSUR[LPDWHO\ ����� PLOOLRQ LQ UHYHQXH GXULQJ FDOHQGDU \HDU ����� DERYH SUH�H[LVWLQJ EDVH

UDWHV� LQFOXGLQJ URXJKO\ ���� PLOOLRQ WKDW LV DWWULEXWDEOH WR WKH DGGLWLRQDO �� LQFUHDVH�

7KH %RDUG FRQFOXGHV WKDW FRQWLQXDWLRQ RI WKH VWD\ RI SURFHHGLQJV DQG FRQWLQXDWLRQ RI

WKH WHPSRUDU\ UDWH LQFUHDVH ZLOO DGYDQFH WKH SXEOLF LQWHUHVW E\ SURYLGLQJ *03 DQG RWKHU

LQYROYHG SDUWLHV WKH QHFHVVDU\ RSSRUWXQLW\ WR FRQWLQXH RQ�JRLQJ HIIRUWV WR DGGUHVV SRZHU VXSSO\

FRVW LVVXHV� E\ EXWWUHVVLQJ WKH ILQDQFLDO YLDELOLW\ RI *03 XQWLO ILQDO UDWHV DUH HVWDEOLVKHG LQ WKLV
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�� 2UGHU RI ��������

FDVH� DQG E\ SURYLGLQJ IRU WKH FRQWLQXHG GHOLYHU\ RI VDIH DQG UHOLDEOH HOHFWULF VHUYLFH WR *03
V

FXVWRPHUV� 8QGHU WKH 6HFRQG 028 $PHQGPHQW� ���������� RI WKH UHYHQXHV SURGXFHG E\ WKH

WHPSRUDU\ UDWHV ZLOO EH XVHG LQ WKH \HDU ���� IRU HQKDQFHG ULJKW�RI�ZD\ PDLQWHQDQFH DQG SROH

WUHDWPHQW� *03 DOVR FRPPLWV WR PDLQWDLQ DGHTXDWH XWLOLW\ FDSLWDO LQYHVWPHQW DQG SODQW

PDLQWHQDQFH H[SHQGLWXUHV LQ WKH \HDU �����

7KH WZHOYH�PRQWK H[WHQVLRQ DSSURYHG KHUHLQ ZLOO DOORZ WKH &RPSDQ\
V PDQDJHPHQW WR

IRFXV LWV HIIRUWV RQ SRZHU FRVW PLWLJDWLRQ HIIRUWV� LQFOXGLQJ WKH SRVVLEOH VDOH RI 9HUPRQW

<DQNHH DQG WKH DXFWLRQ RI WKH +\GUR 4XHEHF ��+4�� FRQWUDFW� 7KH UHVROXWLRQ RI

+4�9HUPRQW -RLQW 2ZQHUV ��9-2�� DUELWUDWLRQV� QHJRWLDWLRQV� DQG WKH SODQQHG DXFWLRQ RI WKH

+4 FRQWUDFW E\ WKH 9-2 PD\ SURYLGH UHOLHI WR *03 DQG LWV FXVWRPHUV IURP WKH WHUPV RI WKH

SRZHU SXUFKDVH FRQWUDFW� :H H[SHFW� DQG KDYH HYHU\ UHDVRQ WR EHOLHYH� WKDW *03 LV VWULYLQJ WR

H[SHGLWH SRZHU FRVW PLWLJDWLRQ PHDVXUHV WKURXJK DOO RI WKHVH FKDQQHOV�

$SSURYDO RI WKLV DJUHHPHQW DOORZV WKH &RPSDQ\ WR GHPRQVWUDWH WR LWV FUHGLWRUV WKDW LW

ZLOO UHPDLQ RQ D VRXQG ILQDQFLDO IRRWLQJ GXULQJ ����� 7KH &RPSDQ\ SURMHFWV WKDW� ZLWK WKHVH

WHPSRUDU\ UDWHV LQ HIIHFW� LW ZLOO DFKLHYH HDUQLQJV RI ����� GXULQJ ���� ² D OHYHO WKDW VKRXOG EH

VXIILFLHQW WR SUHVHUYH WKH &RPSDQ\
V DFFHVV WR LWV RQO\ SUHVHQW OLQH RI FUHGLW WKURXJK LWV

H[SLUDWLRQ RQ -XQH ��� ����� DEVHQW DQ XQIRUHVHHQ PDWHULDO DGYHUVH FKDQJH LQ LWV FLUFXPVWDQFHV�

,,� %DFNJURXQG DQG 3URFHGXUDO +LVWRU\

2Q 0D\ �� ����� *03 ILOHG UHYLVHG WDULIIV WKDW ZRXOG LQFUHDVH LWV UHWDLO UDWHV E\ ������

WR SURGXFH DSSUR[LPDWHO\ ����� PLOOLRQ LQ DGGLWLRQDO DQQXDO UHYHQXHV� 7KH %RDUG VXVSHQGHG

WKH WDULII FKDQJHV� RSHQHG WKLV GRFNHW WR LQYHVWLJDWH WKH SURSRVHG UDWHV�� DQG� LQ 2FWREHU� �����

FRQYHQHG WHFKQLFDO KHDULQJV�

2Q 'HFHPEHU ��� ����� WKH %RDUG DSSURYHG D 0HPRUDQGXP RI 8QGHUVWDQGLQJ

��028�� VXEPLWWHG MRLQWO\ LQ WKLV GRFNHW E\ *03� WKH 'HSDUWPHQW� DQG ,QWHUQDWLRQDO %XVLQHVV

0DFKLQHV &RUSRUDWLRQ ��,%0��� &RQVLVWHQW ZLWK WKH 028� WKH %RDUG VWD\HG WKLV SURFHHGLQJ

XQWLO 6HSWHPEHU �� ����� DSSURYHG D WHPSRUDU\ UDWH LQFUHDVH RI ���� WR WDNH HIIHFW ZLWK VHUYLFH

UHQGHUHG 'HFHPEHU ��� ����� DQG DOVR DSSURYHG DQ DGGLWLRQDO WHPSRUDU\ UDWH VXUFKDUJH WR



Docket No.  6107 Page 3

�� 2UGHU RI ��������� 7KH &RQVHQW 'HFUHH JRYHUQLQJ UHPHGLDWLRQ RI WKH 3LQH 6WUHHW %DUJH &DQDO

6XSHUIXQG 6LWH ZDV IXOO\ H[HFXWHG RQ 1RYHPEHU ��� ����� DQG ILOHG ZLWK WKH 8�6� 'LVWULFW &RXUW RQ

1RYHPEHU ��� ����� /HWWHU �������� IURP -HIIUH\ 3� 7URXW� *03� WR 6XVDQ 0� +XGVRQ� &OHUN RI 36%�

&RQVLVWHQW ZLWK WKH WHUPV RI WKH ILUVW 028� *03 LQVWLWXWHG WKH 3LQH 6WUHHW VXUFKDUJH IRU HIIHFW RQ VHUYLFH

UHQGHUHG LQ WKH PRQWK RI 'HFHPEHU� ����� 7KH VXUFKDUJH ZLOO EH LQ HIIHFW RQO\ IRU WKH RQH PRQWK�

�� 7KH %RDUG
V 'HFHPEHU ��� ����� 2UGHU DSSURYHG D ���� WHPSRUDU\ UDWH LQFUHDVH WR UDLVH
DSSUR[LPDWHO\ ���������� LQ DGGLWLRQDO UHYHQXHV� 2Q 'HFHPEHU ��� ����� WKH &RPSDQ\ ILOHG D FRPSOLDQFH
ILOLQJ HVWDEOLVKLQJ DQ LQFUHDVH RI ����� WR DFKLHYH D UHYHQXH WDUJHW RI ����������� 7KLV FKDQJH ZDV PDGH WR
DFFRXQW IRU WKH HIIHFW RQ *03
V SUH�H[LVWLQJ SHUPDQHQW UDWHV RI WKH %RDUG
V 2UGHU RQ 5HFRQVLGHUDWLRQ LQ

'RFNHW 1R� ����� 7KXV� WKH DFWXDO WHPSRUDU\ UDWH LQFUHDVH LPSOHPHQWHG E\ *03 LV ������ H[FOXGLQJ WKH
WHPSRUDU\ 3LQH 6WUHHW VXUFKDUJH�

�� 2UGHU RI �������

UDLVH DSSUR[LPDWHO\ �������� LQ DGGLWLRQDO UHYHQXH WR ILQDQFH HVWLPDWHG ���� H[SHQGLWXUHV IRU

UHPHGLDWLRQ RI WKH 3LQH 6WUHHW %DUJH &DQDO 6XSHUIXQG 6LWH�� 7KH ���� LQFUHDVH ZDV H[SHFWHG

WR UDLVH DSSUR[LPDWHO\ ���������� PLOOLRQ UHYHQXH DQQXDOO\�� 7KH VFKHGXOH WKHQ�DGRSWHG

FRQWHPSODWHG D ILQDO UDWH RUGHU E\ 'HFHPEHU ��� �����

2Q 6HSWHPEHU �� ����� WKH %RDUG DSSURYHG DQ DPHQGPHQW WR WKH 028�� &RQVLVWHQW

ZLWK WKH DPHQGPHQW� WKH VWD\ RI WKLV SURFHHGLQJ ZDV H[WHQGHG XQWLO 'HFHPEHU ��� ����� DQG

WKH WHPSRUDU\ UDWHV ZHUH FRQWLQXHG SHQGLQJ D ILQDO RUGHU� ZKLFK ZDV WKHQ FRQWHPSODWHG WR

LVVXH E\ 0DUFK ��� ����� 7KH 028� DV DPHQGHG� DOORZHG DQ\ SDUW\ WR UHTXHVW� XSRQ VKRZLQJ

RI JRRG FDXVH� D IXUWKHU WKUHH�PRQWK H[WHQVLRQ RI WKH VWD\ �XQWLO 0DUFK ��� ������

2Q 'HFHPEHU �� ����� *03 ILOHG IRU %RDUG DSSURYDO D 6HFRQG $PHQGPHQW WR WKH

028 ��6HFRQG 028 $PHQGPHQW��� VLJQHG E\ *03� WKH '36� DQG ,%0� 7KH 6HFRQG 028

$PHQGPHQW SURYLGHV WKDW WKH VWD\ RI WKLV SURFHHGLQJ ZRXOG EH IXUWKHU H[WHQGHG WR

6HSWHPEHU �� ����� WKDW WKH H[LVWLQJ ����� WHPSRUDU\ UDWH LQFUHDVH ZRXOG FRQWLQXH SHQGLQJ D

ILQDO RUGHU� DQG WKDW WKH GHDGOLQH IRU D ILQDO UDWH RUGHU ZRXOG H[WHQGHG WR 'HFHPEHU ��� �����

7KH 6HFRQG 028 $PHQGPHQW SURYLGHV IRU DQ DGGLWLRQDO WKUHH SHUFHQW LQFUHDVH LQ WKH

WHPSRUDU\ UDWHV� \LHOGLQJ DSSUR[LPDWHO\ ���� PLOOLRQ LQ DQQXDOL]HG UHYHQXH� WR WDNH HIIHFW ZLWK

VHUYLFH UHQGHUHG -DQXDU\ �� ����� *03 SUHILOHG WHVWLPRQ\ LQ VXSSRUW RI WKH 6HFRQG 028

$PHQGPHQW RQ 'HFHPEHU �� �����

7KH %RDUG FRQYHQHG FRQWLQXHG WHFKQLFDO KHDULQJV LQ WKLV GRFNHW RQ 'HFHPEHU �� DQG

��� ����� IRU WKH SXUSRVH RI FRQVLGHULQJ WKH 6HFRQG 028 $PHQGPHQW� $W WKH KHDULQJV� WKH

%RDUG KHDUG WHVWLPRQ\ RI *03
V ZLWQHVVHV� 1DQF\ 5� %URFN� 9LFH 3UHVLGHQW� &KLHI )LQDQFLDO
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�� 7KH 6HFRQG 028 $PHQGPHQW LV DWWDFKHG WR WKLV 2UGHU DV $SSHQGL[ ��

2IILFHU DQG 7UHDVXUHU RI *03� $QWKRQ\ -� .YHGDU� -U�� (QHUJ\ DQG )LQDQFLDO $QDO\VW IRU *03�

DQG 5REHUW *ULIILQ� &RQWUROOHU RI *03� 1R RWKHU SDUWLHV RIIHUHG WHVWLPRQ\ RU HYLGHQFH�

7KH 'HSDUWPHQW
V SRVLWLRQ LV WKDW *03
V WHVWLPRQ\ DQG HYLGHQFH DGHTXDWHO\ VXSSRUWHG

DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW� ,%0� ZKLFK LV D SDUW\ WR WKH 6HFRQG 028

$PHQGPHQW� VWDWHG LWV VXSSRUW IRU WKH DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW� $$53

REMHFWHG WR WKH %RDUG KHDULQJ HYLGHQFH RQ WKH 6HFRQG 028 $PHQGPHQW RQ OHVV WKDQ WZHOYH

GD\V
 QRWLFH� DQG UHTXHVWHG WKDW DV D FRQGLWLRQ RI DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW�

WKH %RDUG UHTXLUH WKH &RPSDQ\ WR SRVW D ERQG WR VHFXUH WKH UHSD\PHQW WR UHVLGHQWLDO

FXVWRPHUV RI DQ\ IXWXUH UHIXQG RI WKH DGGLWLRQDO WKUHH SHUFHQW LQFUHDVH LQ WHPSRUDU\ UDWHV�

93,5* FRQFXUUHG ZLWK WKH SRVLWLRQ RI $$53� DQG DOVR UHTXHVWHG WKDW FRQVLGHUDWLRQ RI UDWH

GHVLJQ LVVXHV QRW EH GHIHUUHG ZKLOH WKLV GRFNHW LV VWD\HG�

,,,� 7KH 6HFRQG 028 $PHQGPHQW

7KH 6HFRQG 028 $PHQGPHQW� SURYLGHV� DPRQJ RWKHU LWHPV� WKDW XSRQ %RDUG

DSSURYDO WKLV GRFNHW ZRXOG EH VWD\HG XQWLO 6HSWHPEHU �� ����� WKDW WKH GHDGOLQH IRU WKH %RDUG
V

GHFLVLRQ RQ ILQDO UDWHV ZRXOG EH H[WHQGHG XQWLO 'HFHPEHU ��� ����� WKDW *03·V WHPSRUDU\

UDWHV ZRXOG LQFUHDVH ���� DERYH WKH H[LVWLQJ WHPSRUDU\ UDWHV �H[FOXGLQJ DQ\ 3LQH 6WUHHW %DUJH

&DQDO VXUFKDUJH�� DQG WKDW WKH LQFUHDVHG WHPSRUDU\ UDWHV ZRXOG UHPDLQ LQ HIIHFW SHQGLQJ D

ILQDO UDWH GHFLVLRQ� 7KH 6HFRQG 028 $PHQGPHQW IXUWKHU FRQWHPSODWHV D VWDWXV FRQIHUHQFH LQ

WKH FDVH DV VRRQ DV SUDFWLFDEOH DIWHU $XJXVW �� ����� WR GHWHUPLQH D ILQDO VFKHGXOH IRU

SURFHHGLQJV LQ WKLV GRFNHW�

$V DJUHHG LQ WKH RULJLQDO 028� DQG DV SUHYLRXVO\ RUGHUHG E\ WKH %RDUG� WKH WHPSRUDU\

UDWHV ZRXOG UHPDLQ VXEMHFW WR UHIXQG� LI WKH %RDUG·V ILQDO RUGHU LQ WKLV GRFNHW HVWDEOLVKHV UDWHV

WKDW DUH ORZHU WKDQ WKH WHPSRUDU\ RQHV�

8QGHU WKH 6HFRQG 028 $PHQGPHQW� *03 KDV DJUHHG QRW WR ILOH EHIRUH 6HSWHPEHU ��

����� D SHWLWLRQ IRU DQ\ IXUWKHU LQFUHDVH LQ UHWDLO HOHFWULF UDWHV� DOWKRXJK LW PD\� LI LW GHHPV

QHFHVVDU\� ILOH IRU WHPSRUDU\ UDWH UHOLHI XQGHU �� 9�6�$� � ����D��

7KH 6HFRQG 028 $PHQGPHQW SURYLGHV IRU D SURYLVLRQDO DQG QRQ�ILQDO SUR IRUPD FRVW
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RI VHUYLFH GLVDOORZDQFH RI *03·V \HDU ���� +4 &RQWUDFW FRVWV LQ WKH DPRXQW RI �����������

7KLV DPRXQW LV SURYLVLRQDO DQG VXEMHFW WR DGMXVWPHQW E\ WKH %RDUG DW WKH WLPH RI D ILQDO RUGHU

VHWWLQJ SHUPDQHQW UDWHV LQ WKLV 'RFNHW�

8QGHU WKH 6HFRQG 028 $PHQGPHQW� ���������� RI WKH UHYHQXHV SURGXFHG E\ WKH

WHPSRUDU\ UDWHV ZLOO EH XVHG LQ ���� IRU HQKDQFHG ULJKW�RI�ZD\ ��52:�� PDLQWHQDQFH DQG

SROH WHVWLQJ DQG WUHDWPHQW� SXUVXDQW WR SODQV SUHSDUHG LQ FRQVXOWDWLRQ ZLWK WKH 'HSDUWPHQW·V

HQJLQHHULQJ VWDII�

7KH 6HFRQG 028 $PHQGPHQW DOVR LQFOXGHV *03
V FRPPLWPHQW WR PDLQWDLQ LWV XWLOLW\

SODQW FDSLWDO LQYHVWPHQW DQG SODQW PDLQWHQDQFH H[SHQGLWXUHV DW WKH OHYHOV VSHFLILHG LQ WKH

ILQDQFLDO IRUHFDVWV RQ ZKLFK WKH WHPSRUDU\ UDWH LQFUHDVH LV EDVHG� VXEMHFW WR DGMXVWPHQWV WR

ZKLFK WKH 'HSDUWPHQW PD\ DJUHH� *03 DFNQRZOHGJHV WKDW WKLV VSHQGLQJ OHYHO� ZKLOH DGHTXDWH

IRU WKH XSFRPLQJ \HDU� LV QRW DGHTXDWH IRU WKH ORQJ WHUP� *03 KDV DOVR DJUHHG WR UHSRUW WR WKH

'HSDUWPHQW UHJXODUO\ RQ *03
V FDSLWDO VSHQGLQJ� FKDQJHV WR LWV FDSLWDO VSHQGLQJ DQG EXGJHWV�

DQG SODQV DQG H[SHQGLWXUHV UHODWHG WR QRQ�FDSLWDO PDLQWHQDQFH� UHSDLU� DQG UHIXUELVKPHQW RI

WUDQVPLVVLRQ DQG GLVWULEXWLRQ SODQW� JHQHUDWLQJ SODQW DQG 52: PDLQWHQDQFH� 7KH 'HSDUWPHQW

ZLOO KDYH DQ RSSRUWXQLW\ WR SURYLGH FRPPHQWV WR *03 UHODWLQJ WR *03
V DFWXDO DQG SURMHFWHG

FDSLWDO DQG QRQ�FDSLWDO VSHQGLQJ� *03 KDV DOVR DJUHHG LQ WKH 6HFRQG 028 $PHQGPHQW WR

SUHSDUH SODQV IRU ORQJ WHUP FDSLWDO SODQW LQYHVWPHQW LQ FRQVXOWDWLRQ ZLWK WKH 'HSDUWPHQW
V

HQJLQHHULQJ VWDII� WKDW UHIOHFW ERWK D SURSHU OHYHO RI RQJRLQJ LQYHVWPHQW DQG H[SHQGLWXUH DQG WR

LPSOHPHQW VXFK SODQV DV VRRQ DV UHDVRQDEO\ SRVVLEOH GXULQJ �����

,9� 3URFHGXUDO ,VVXHV

$$53 KDV UDLVHG VHYHUDO SURFHGXUDO LVVXHV LQ RSSRVLWLRQ WR %RDUG DSSURYDO RI WKH

6HFRQG 028 $PHQGPHQW� $$53 FRQWHQGV� ILUVW� WKDW �� 9�6�$� � ����D�� DV LQWHUSUHWHG E\

WKH %RDUG LQ 'RFNHW 1R� ����� SUHFOXGHV *03 IURP PRGLI\LQJ LWV H[LVWLQJ UDWH ILOLQJ WR VHHN

WKH DGGLWLRQDO WKUHH SHUFHQW LQFUHDVH XQOHVV ERWK ��� WKH FRVWV WKDW *03 VHHNV WR UHFRYHU LQ WKH

PRGLILHG UDWH UHTXHVW KDYH EHHQ LQFXUUHG RU ZRXOG EH LQ HIIHFW GXULQJ WKH HQWLUH SHULRG WKDW WKH

PRGLILHG UDWHV ZRXOG EH LQ HIIHFW� DQG ��� WKH PRGLILFDWLRQ LV QHFHVVDU\ IRU *03 WR SURYLGH
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�� $$53 0RWLRQ WR 'LVPLVV 7HPSRUDU\ 5DWH 5HTXHVW DW ����

�� ,G� DW ��

�� ,G� DW ����

DGHTXDWH DQG HIILFLHQW VHUYLFH�� +RZHYHU� DV $$53 DSSDUHQWO\ DFNQRZOHGJHV�� *03
V UHTXHVW

IRU DQ DGGLWLRQDO WKUHH SHUFHQW UDWH LQFUHDVH LV D UHTXHVW IRU WHPSRUDU\ UDWHV XQGHU �� 9�6�$�

���� DQG WKXV LV QRW VXEMHFW WR 6HFWLRQ ����D�
V UHVWULFWLRQV RQ XSGDWLQJ� EHFDXVH WKRVH

UHVWULFWLRQV RQO\ DSSO\ WR D UDWH UHTXHVW WKDW KDV EHHQ ILOHG XQGHU 6HFWLRQ ����D��

$$53 QH[W FRQWHQGV WKDW LI *03
V WKUHH SHUFHQW UDWH LQFUHDVH UHTXHVW LV QRW FRQVWUXHG

DV D PRGLILFDWLRQ RI LWV SHQGLQJ UHTXHVW IRU D FKDQJH LQ SHUPDQHQW UDWHV� WKHQ WKH KHDULQJ RQ

WKDW WHPSRUDU\ UDWH UHTXHVW FDQQRW EH FRQVLGHUHG D FRQWLQXDWLRQ RI WKH KHDULQJV RQ WKH

SHUPDQHQW UDWHV� DQG WKXV WKH KHDULQJ VKRXOG KDYH EHHQ KHOG RQO\ RQ WZHOYH GD\V
 QRWLFH�� :H

GLVDJUHH� DQG FRQFOXGH WKDW WKH HYLGHQWLDU\ KHDULQJV RQ WKH 6HFRQG 028 $PHQGPHQW DUH D

FRQWLQXDWLRQ RI WKH KHDULQJV SUHYLRXVO\ KHOG LQ WKLV GRFNHW� 7KH VWDWXWH FOHDUO\ FRQWHPSODWHV�

DQG WKH 9HUPRQW 6XSUHPH &RXUW KDV H[SOLFLWO\ UHFRJQL]HG� WKDW D WHPSRUDU\ UDWH UHTXHVW PD\

EH ILOHG XQGHU 6HFWLRQ ��� LQ FRQMXQFWLRQ ZLWK D SHUPDQHQW UDWH UHTXHVW WKDW KDV EHHQ ILOHG

XQGHU 6HFWLRQ ���� 6HFWLRQ ����E� SURYLGHV� LQ UHOHYDQW SDUW� WKDW D UDWH UHTXHVW ILOHG XQGHU

6HFWLRQ ��� VKDOO QRW WDNH HIIHFW ZLWKRXW %RDUG DSSURYDO� �H[FHSW ZKHQ D UDWH FKDQJH LV

VXVSHQGHG DQG WHPSRUDU\ RU SHUPDQHQW UDWHV DUH DOORZHG WR JR LQWR HIIHFW SXUVXDQW WR � ����D�

RU � ����D��� 7KH 9HUPRQW 6XSUHPH &RXUW KDV KHOG WKDW �WHPSRUDU\ UDWHV� LI DYDLODEOH� FDQ

WDNH LQWR DFFRXQW WKH GLPHQVLRQV RI D UDWH UHTXHVW WKDW UHSUHVHQWV MXVWLILDEOH QHHGV� ZLWKRXW

FRPSHOOLQJ WKH %RDUG HLWKHU WR DOORZ IRU WKH LQWHULP WKH ZKROH UHTXHVW RU� RQ WKH RWKHU KDQG� WR

GHQ\ LW DOWRJHWKHU�� ,Q UH *UHHQ 0RXQWDLQ 3RZHU &RUS�� ��� 9W� ���� ��� �������

$OVR� LQ WKH 6HFRQG 028 $PHQGPHQW� *03 KDV UHTXHVWHG ERWK D FRQWLQXDWLRQ RI WKH

H[LVWLQJ WHPSRUDU\ UDWHV DQG D WKUHH SHUFHQW LQFUHDVH LQ WKRVH UDWHV� LI ERWK UHTXHVWV DUH

JUDQWHG� WKH WRWDO WHPSRUDU\ UDWH LQFUHDVH ZLOO EH DSSUR[LPDWHO\ ����� 7KLV LV OHVV WKDQ WKH

����� SHUPDQHQW UDWH LQFUHDVH WKDW *03 VHHNV LQ WKLV GRFNHW� 7KXV� WKH FRQWLQXDWLRQ RI� DQG

WKUHH SHUFHQW LQFUHDVH LQ� WHPSRUDU\ UDWHV LV ZLWKLQ WKH VFRSH RI WKH SHUPDQHQW UDWH UHOLHI WKDW

LV WKH VXEMHFW RI WKLV GRFNHW DQG WKDW KDV EHHQ WKH VXEMHFW RI SUHYLRXV HYLGHQWLDU\ KHDULQJV LQ

WKLV GRFNHW� )XUWKHUPRUH� WKHUH LV D VLQJOH HYLGHQWLDU\ UHFRUG IRU WKH SHUPDQHQW UDWH UHTXHVW�

WKH SUHYLRXVO\ UHTXHVWHG �DQG FXUUHQWO\ HIIHFWLYH� WHPSRUDU\ UDWH LQFUHDVH� DQG WKH SURSRVHG
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�� 7KLV UHYLHZ KDV EHHQ JUHDWO\ IDFLOLWDWHG EHFDXVH WKH %RDUG DQG WKH SDUWLHV DUH LQIRUPHG E\ WKH

HYLGHQFH SUHVHQWHG LQ WKH SUHYLRXV KHDULQJV LQ WKLV GRFNHW� +DG WKRVH SULRU KHDULQJV QRW EHHQ KHOG� WKHQ

HYLGHQFH WKDW ZDV SUHVHQWHG DW WKRVH KHDULQJV �DQG WKXV DOUHDG\ LQ WKH UHFRUG� ZRXOG KDYH WR KDYH EHHQ
SUHVHQWHG DW WKH FXUUHQW KHDULQJV RQ WKH WHPSRUDU\ UDWH UHTXHVW� VXFK DV HYLGHQFH GHVFULELQJ DQG H[SODLQLQJ

*03
V UHYROYLQJ OLQH RI FUHGLW� $OO RI WKH SDUWLHV� LQFOXGLQJ $$53� UHOLHG RQ WKH SUH�H[LVWLQJ HYLGHQWLDU\

UHFRUG WR VXSSRUW WKHLU SRVLWLRQV DQG IDFWXDO DVVHUWLRQV UHJDUGLQJ WKH 6HFRQG 028 $PHQGPHQW� 6HH� H�J��

WU� �������� DW ������ ��� DQG $$53
V 3URSRVDO IRU 'HFLVLXRQ RQ 7HPSRUDU\ 5DWH ,QFUHDVH� ��������� DW � Q�

��

��� $$53 0RWLRQ WR 'LVPLVV 7HPSRUDU\ 5DWH 5HTXHVW DW ��

WKUHH SHUFHQW LQFUHDVH LQ WHPSRUDU\ UDWHV� WKH %RDUG DQG WKH SDUWLHV PD\ UHO\ RQ DQ\ DQG DOO RI

WKDW HYLGHQFH LQ WKH UHYLHZ RI *03
V UHTXHVWHG WKUHH SHUFHQW WHPSRUDU\ UDWH LQFUHDVH��

)RU WKHVH UHDVRQV� ZH FRQFOXGH WKDW WKH HYLGHQWLDU\ KHDULQJV RQ WKH WKUHH SHUFHQW

WHPSRUDU\ UDWH LQFUHDVH DUH FRQWLQXHG KHDULQJV LQ WKLV GRFNHW� $V VXFK� WZHOYH GD\V
 QRWLFH RI

WKH FRQWLQXHG KHDULQJV LV QRW UHTXLUHG� 6HH �� 9�6�$� � ���G��

:H DOVR GLVDJUHH ZLWK $$53
V FRQWHQWLRQ WKDW LI WKH SUHVHQW KHDULQJV DUH QRW FRQWLQXHG

KHDULQJV� WKH JHQHUDO VWDWXWRU\ UHTXLUHPHQW ��� 9�6�$� � ��� RI WZHOYH GD\V
 QRWLFH RI %RDUG

KHDULQJV PXVW DSSO\� $$53 QRWHV WKDW WKH VWDWXWH OLVWV VSHFLILF H[HPSWLRQV IURP WKH WZHOYH�GD\

QRWLFH UHTXLUHPHQW� DQG WKDW SUHOLPLQDU\ KHDULQJV RQ WHPSRUDU\ UDWH UHTXHVWV XQGHU 6HFWLRQ

����D� DUH QRW LQFOXGHG DPRQJ WKH OLVWHG H[FHSWLRQV� $$53 IXUWKHU FODLPV WKDW WKH UHTXLUHG

�SXEOLF QRWLFH� RI D SUHOLPLQDU\ KHDULQJ XQGHU 6HFWLRQ ����D� PXVW EH QHZVSDSHU QRWLFH�

EHFDXVH RWKHU VHFWLRQV RI 7LWOH �� UHTXLUH SXEOLF QRWLFH E\ QHZVSDSHU���

:H FRQFOXGH RWKHUZLVH� (YHQ LI WKH KHDULQJV RQ WKH WKUHH SHUFHQW WHPSRUDU\ ZHUH QRW

FRQVLGHUHG WR EH FRQWLQXHG KHDULQJV� WZHOYH GD\V
 QRWLFH ZDV QRW UHTXLUHG� 6HFWLRQ ����D�

DOORZV WKH %RDUG� �DIWHU SXEOLF QRWLFH DQG SUHOLPLQDU\ KHDULQJ�� WR DXWKRUL]H �DQ LPPHGLDWH

UHDVRQDEOH WHPSRUDU\ LQFUHDVH� LQ UDWHV LI UHTXLUHG E\ WKH SXEOLF LQWHUHVW RU LI QHFHVVDU\ IRU WKH

XWLOLW\ WR SURYLGH DGHTXDWH DQG HIILFLHQW VHUYLFH RU IRU WKH SUHVHUYDWLRQ RI XWLOLW\ SURSHUW\�

:KHQ� DV KHUH� WKH FLUFXPVWDQFHV SUHVHQWHG E\ WKH XWLOLW\ UHTXLUH H[SHGLWLRXV WHPSRUDU\ UDWH

UHOLHI RQ D VFKHGXOH WKDW GRHV QRW SHUPLW WZHOYH GD\V
 KHDULQJ QRWLFH� LW ZRXOG GHIHDW WKH

OHJLVODWLYH SXUSRVH LQ DXWKRUL]LQJ �LPPHGLDWH� UDWH UHOLHI LI ZH ZHUH WR UHTXLUH WZHOYH GD\V


QRWLFH� 7KXV� ZH FRQFOXGH WKDW QHFHVVDULO\ LPSOLHG LQ RXU DXWKRULW\ XQGHU 6HFWLRQ ����D� LV WKH

DXWKRULW\ WR KROG D KHDULQJ RQ D WHPSRUDU\ UDWH UHTXHVW RQ VKRUWHU QRWLFH XQGHU FLUFXPVWDQFHV

ZKHUH SURYLGLQJ WZHOYH GD\V
 QRWLFH ZRXOG SUHFOXGH HIIHFWLYH UHOLHI�
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��� $GGLWLRQDOO\� WKH 9HUPRQW 6XSUHPH &RXUW DQG RWKHU FRXUWV KDYH UHFRJQL]HG WKDW FRPSHOOLQJ

FLUFXPVWDQFHV ZLOO MXVWLI\ D KHDULQJ RQ VKRUWHU QRWLFH WKDQ LV XVXDOO\ UHTXLUHG� 6HH� H�J�� ,Q UH 3HWLWLRQ RI

7ZHQW\�)RXU 9HUPRQW 8WLOLWLHV� ��� 9W� ���� ��� �������%RDUG QRWLFH JLYHQ RQ $SULO �� RI KHDULQJV RQ
$SULO �� DQG $SULO �� ZDV UHDVRQDEOH XQGHU WKH FLUFXPVWDQFHV� JLYHQ WKDW D %RDUG RUGHU ZDV UHTXLUHG E\

$SULO ���� (OOLQJVHQ 0DF/HDQ 2LO &R�� ,QF� Y� )LUVW 1DWLRQDO %DQN 	 7UXVW RI (VFDQDED� �� %�5� ���� �������
�:�'� 0LFK� ������ DIILUPHG� ��� )��G ��� ��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ��� �������LQ HPHUJHQF\
VLWXDWLRQV� KHDULQJ RQ YHU\ VKRUW QRWLFH LV MXVWLILHG�� 7DXEHU Y� 6WDWH %RDUG RI 2VWHRSDWKLF 0HGLFDO ([DPLQHUV�
��� 6R� �G �� �)OD� 'LVW� &W� $SS� ������ FHUW� GHQLHG� ��� 6R� �G ���� �)OD� ������WZR GD\V
 QRWLFH RI
KHDULQJ RQ HPHUJHQF\� WHPSRUDU\ VXVSHQVLRQ RI PHGLFDO OLFHQVH LV DGHTXDWH� ZKHUH DGGLWLRQDO RSSRUWXQLW\

IRU KHDULQJ ZLOO EH SURYLGHG SULRU WR ILQDO GHFLVLRQ��

��� 6HH� H�J�� �� 9�6�$� �� ����D�� ����D�����'��

��� ,Q DGGLWLRQ WR WKH DFWXDO QRWLFH SURYLGHG WR WKH SDUWLHV� WKH %RDUG SURYLGHG SXEOLF QRWLFH RI WKH

KHDULQJ E\ SRVWLQJ VXFK QRWLFH RQ WKH %RDUG
V ZHE VLWH RQ 'HFHPEHU �� �����

��� $$53 0HPRUDQGXP RI /DZ UH� 3URVSHFWLYH 5HSD\PHQW RI 7HPSRUDU\ 5DWHV� ���������

)XUWKHUPRUH� DV WKH 9HUPRQW 6XSUHPH &RXUW KDV REVHUYHG� WKHUH LV �DQ LPPHQVH

GLIIHUHQFH LQ VFDOH RI LQYHVWLJDWLRQ DQG SUHVHQWDWLRQ� EHWZHHQ WHPSRUDU\ DQG SHUPDQHQW UDWH

UHTXHVWV� ,Q UH *UHHQ 0RXQWDLQ 3RZHU &RUS�� ��� 9W� ���� 3URYLGLQJ OHVV WKDQ WZHOYH GD\V


QRWLFH IRU WKLV OHVVHU VFDOH RI LQYHVWLJDWLRQ DQG SUHVHQWDWLRQ LV MXVWLILHG XQGHU WKH SUHVHQW

FLUFXPVWDQFHV���

$$53
V FRQWHQWLRQ WKDW SXEOLF QRWLFH XQGHU 6HFWLRQ ����D� UHTXLUHV QHZVSDSHU

SXEOLFDWLRQ LV XQDYDLOLQJ IRU WZR UHDVRQV� )LUVW� ZKHQ WKH OHJLVODWXUH LQWHQGHG WR UHTXLUH

QHZVSDSHU QRWLFH� LW KDV VR SURYLGHG��� ,Q 6HFWLRQ ����D�� WKH OHJLVODWXUH KDV PDQGDWHG SXEOLF

QRWLFH� QRW QHZVSDSHU QRWLFH��� 6HFRQG� IRU WKH UHDVRQV SUHYLRXVO\ VWDWHG� XQGHU WKH SUHVHQW

FLUFXPVWDQFHV LW ZRXOG KDYH GHIHDWHG WKH SXUSRVH RI SURYLGLQJ LPPHGLDWH WHPSRUDU\ UDWH UHOLHI

WR SRVWSRQH WKH KHDULQJ LQ RUGHU WR DUUDQJH IRU QRWLFH E\ QHZVSDSHU SXEOLFDWLRQ�

$$53 QH[W DUJXHV WKDW *03
V SURSRVDO WR UHSD\ DQ\ RYHUFROOHFWLRQV IURP WKH

WHPSRUDU\ UDWHV WKURXJK SURVSHFWLYH UDWH UHGXFWLRQV ZRXOG FRQVWLWXWH LOOHJDO UHWURDFWLYH

UDWHPDNLQJ��� ,Q VXSSRUW RI LWV DUJXPHQW� $$53 UHOLHV RQ WKH 9HUPRQW 6XSUHPH &RXUW
V

GHFLVLRQ LQ ,Q UH &HQWUDO 9HUPRQW 3XEOLF 6HUYLFH &RUS�� ��� 9W� �� ������� ,Q WKDW FDVH� WKH &RXUW

VWDWHG WKDW �XQOHVV DXWKRUL]HG E\ VWDWXWH� D UDWH WKDW UHTXLUHV FRQVXPHUV WR SD\ IRU SDVW GHILFLWV

RI D XWLOLW\ RU WKDW UHTXLUHV D XWLOLW\ WR UHIXQG WR FRQVXPHUV D SRUWLRQ RI LWV SUHYLRXVO\ HDUQHG

SURILWV FRQVWLWXWHV LOOHJDO UHWURDFWLYH UDWHPDNLQJ�� ��� 9W� DW ���

*03 GLVSXWHV $$53
V FRQWHQWLRQ� *03 FODLPV WKDW WKH 6XSUHPH &RXUW
V GHFLVLRQ LQ

,Q UH &HQWUDO 9HUPRQW 3XEOLF 6HUYLFH &RUS� UHVROYHV WKLV LVVXH� EHFDXVH LQ WKDW FDVH WKH &RXUW



Docket No.  6107 Page 9

��� *03 5HSO\ WR $$53� ��������� DW �� FLWLQJ ,Q UH &HQWUDO 9HUPRQW 3XEOLF 6HUYLFH &RUS�� ��� 9W� DW ���

��� $$53 0HPRUDQGXP RI /DZ UH� 3URVSHFWLYH 5HSD\PHQW RI 7HPSRUDU\ 5DWHV� ���������

��� *03 5HSO\ DW ����

VSHFLILFDOO\ VWDWHG WKDW 6HFWLRQ ��� DOORZV UHWURDFWLYH UDWH DGMXVWPHQWV���

:H FRQFXU ZLWK *03� $V WKH &RXUW QRWHG LQ ,Q UH &HQWUDO 9HUPRQW 3XEOLF 6HUYLFH &RUS��

��� 9W� DW ��� 6HFWLRQ ����D� H[SOLFLWO\ SURYLGHV WKH VWDWXWRU\ DXWKRULW\ IRU D UHWURDFWLYH UDWH

DGMXVWPHQW LQ FLUFXPVWDQFHV ZKHUH WHPSRUDU\ UDWHV H[FHHG WKH UDWHV XOWLPDWHO\ DGMXGJHG WR EH

MXVW DQG UHDVRQDEOH�

$$53 DFNQRZOHGJHV WKDW 6HFWLRQ ����D� GRHV SURYLGH VWDWXWRU\ DXWKRUL]DWLRQ IRU

UHTXLULQJ D XWLOLW\ WR UHSD\ H[FHVVLYH DPRXQWV FROOHFWHG WKURXJK WHPSRUDU\ UDWHV� $$53 FODLPV�

KRZHYHU� WKDW WKLV VWDWXWRU\ SURYLVLRQ UHTXLUHV LQGLYLGXDOO\ FDOFXODWHG� FXVWRPHU�VSHFLILF

UHIXQGV� DQG GRHV QRW SHUPLW UHIXQGV WR FXVWRPHU FODVVHV DV SURSRVHG E\ *03���

*03 DJDLQ GLVDJUHHV ZLWK $$53� *03 FODLPV WKDW 6HFWLRQ ����D� GRHV QRW UHTXLUH

DQ\ UHIXQG RI WHPSRUDU\ UDWHV WKDW DUH XOWLPDWHO\ GHWHUPLQHG WR EH H[FHVVLYH� DQG WKDW WKXV WKH

UHIXQG PHFKDQLVP SURSRVHG LQ WKH 6HFRQG 028 $PHQGPHQW �ZKLFK PLUURUV WKH UHIXQG

PHFKDQLVP VHW IRUWK LQ WKH RULJLQDO 028� IDOOV ZHOO ZLWKLQ WKH %RDUG
V GLVFUHWLRQDU\ DXWKRULW\

WR FRQGLWLRQ WKH JUDQWLQJ RI WHPSRUDU\ UDWHV���

7KH ODQJXDJH DW LVVXH LQ 6HFWLRQ ����D� SURYLGHV WKDW�

ZLWKLQ D UHDVRQDEOH WLPH SUHVFULEHG E\ WKH ERDUG DIWHU WKH WHUPLQDWLRQ RI VXFK
SURFHHGLQJV� WKH FRPSDQ\ VKDOO� ZLWK LQWHUHVW� UHSD\ WR RU PD\ FUHGLW WKH DFFRXQW
RI WKH SHUVRQV IURP ZKRP VXFK FKDQJHG UDWHV VKDOO EH FROOHFWHG DOO VXPV
FROOHFWHG LQ H[FHVV RI � � � VXFK UDWH DV VKDOO EH GHWHUPLQHG WR EH MXVW DQG
UHDVRQDEOH�

,Q 'RFNHW 1R� ����� ZH LQWHUSUHWHG WKH YLUWXDOO\ LGHQWLFDO ODQJXDJH RI �� 9�6�$�

� ����E�� ZKLFK JRYHUQV LQYHVWLJDWLRQV LQWR D XWLOLW\
V H[LVWLQJ UDWHV� 6HFWLRQ ����E� UHTXLUHV WKDW

D XWLOLW\ �VKDOO UHSD\ WR WKH SHUVRQV IURP ZKRP FROOHFWHG EHWZHHQ WKH WLPH WKH SURFHHGLQJV

ZHUH LQVWLWXWHG DQG WKH ILQDO RUGHU DOO VXPV ZKLFK WKH ERDUG GHWHUPLQHV DUH LQ H[FHVV RI WKH

UDWHV XOWLPDWHO\ IRXQG WR EH MXVW DQG UHDVRQDEOH�� ,Q 'RFNHW 1R� ����� WKH '36 DUJXHG� DV

$$53 GRHV KHUH� WKDW WKH VWDWXWRU\ ODQJXDJH UHTXLUHG LQGLYLGXDO UHIXQGV FDOFXODWHG DFFRUGLQJ

WR WKH DPRXQWV WKDW HDFK FXVWRPHU DFWXDOO\ RYHUSDLG� ,Q RXU 2UGHU LQ WKDW GRFNHW� ZH
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��� 'RFNHW 1R� ����� 2UGHU RI ������ DW ���

��� ,G� DW ���

��� ,G�

��� :H QRWH WKDW LW LV DQ DFFHSWHG SUDFWLFH DPRQJ VWDWH XWLOLW\ FRPPLVVLRQV WR LVVXH UHIXQGV WR UDWHSD\HUV

WKURXJK SURVSHFWLYH UDWH UHGXFWLRQV RU ELOO FUHGLWV� UDWKHU WKDQ WKURXJK LQGLYLGXDOO\ FDOFXODWHG UHIXQGV EDVHG

RQ HDFK UDWHSD\HU
V RZQ SULRU RYHUSD\PHQWV� 6HH� H�J�� 5H 3XEOLF 6HUYLFH &RPSDQ\ RI 1HZ +DPSVKLUH� �� 1+

38& ��� �1�+�3�8�&� ������UHMHFWHG FXVWRPHU�VSHFLILF UHIXQGV RI RYHUFROOHFWHG IXHO DQG SXUFKDVHG SRZHU
DGMXVWPHQW FODXVH UDWHV� DQG LQVWHDG UHTXLUHG UHIXQGV WKURXJK DFURVV�WKH�ERDUG IXWXUH UDWH UHGXFWLRQV�� 5H
&KHVDSHDNH DQG 3RWRPDF 7HOHSKRQH &R�� � '& 36& � �'�&�3�6�&� ������UHMHFWHG FXVWRPHU�VSHFLILF UHIXQGV
RI RYHUFROOHFWHG VXEVFULEHU OLQH FKDUJHV� DQG LQVWHDG UHTXLUHG UHIXQGV WKURXJK VWDQGDUGL]HG FUHGLWV IRU

UHVLGHQWLDO DQG EXVLQHVV FXVWRPHUV��

FRQFOXGHG WKDW WKH VWDWXWRU\ WHUP �SHUVRQV� ZDV D FROOHFWLYH UHIHUHQFH WR UDWHSD\HUV� UDWKHU WKDQ

D UHIHUHQFH WR LQGLYLGXDO UDWHSD\HUV� :H VWDWHG� �7KH VWDWXWH UHTXLUHV D IXOO UHIXQG WR

FXVWRPHUV� EXW ZH GR QRW EHOLHYH LW UHTXLUHV DQ LQGLYLGXDOO\ FDOFXODWHG UHIXQG WR HDFK LQGLYLGXDO

FXVWRPHU� LQFOXGLQJ WKRVH ZKR KDYH OHIW WKH VHUYLFH WHUULWRU\���� :H SURYLGHG WKH IROORZLQJ

H[SODQDWLRQ IRU ZK\ LQGLYLGXDOO\ FDOFXODWHG UHIXQGV ZHUH QRW DSSURSULDWH�

)RU VHYHUDO UHDVRQV ZH FRQFOXGH WKDW WKH '36 SURSRVDO IRU LQGLYLGXDOO\

FDOFXODWHG UHIXQGV VKRXOG EH UHMHFWHG� 7KHVH LQFOXGH WKH FRVW� GHOD\ DQG

SUREDEOH LQHIIHFWLYHQHVV RI ORFDWLQJ LQGLYLGXDO FXVWRPHUV� 3DUWLFXODUO\ ZKHUH

UHIXQGV DUH VPDOO� WKH DGPLQLVWUDWLYH FRVW RI ORFDWLQJ FXVWRPHUV ZRXOG FRQVXPH D

ODUJH SRUWLRQ RI WKH UHIXQG� (YHQ KHUH� ZKHUH WKH VL]H RI WKH UHIXQG LV

VLJQLILFDQW� PDQ\ UHIXQGV ZLOO FHUWDLQO\ EH VPDOO� DQG WKH DGPLQLVWUDWLYH FRVWV VWLOO

VHHP OLNHO\ WR EH ODUJH� ,QGLYLGXDO UHWURVSHFWLYH FDOFXODWLRQV RI WKH DPRXQWV GXH

ZRXOG KDYH WR EH PDGH IRU HYHU\ FXUUHQW DQG IRUPHU FXVWRPHU� 7KH DGGHG GHOD\

ZRXOG DOVR EH VLJQLILFDQW� )LQDOO\� HIIHFWLYHQHVV PXVW EH FRQVLGHUHG� ,W LV

SUREDEOH WKDW HYHQ DVVLGXRXV HIIRUWV DW WUDFNLQJ FXVWRPHUV ZRXOG RYHUORRN PDQ\

RI WKRVH ZKR KDYH PRYHG WR QHZ ORFDWLRQV���

:H DOVR QRWHG LQ D IRRWQRWH WKDW WKH ODVW RI WKHVH FRQVLGHUDWLRQV �PD\ EH RI OHVV LPSRUWDQFH IRU

VPDOOHU FRPSDQLHV ZKR VHUYH RQO\ D IHZ KXQGUHG FXVWRPHUV����

7KHVH FRQVLGHUDWLRQV DSSO\ ZLWK HTXDO IRUFH WR UHIXQGV �LI DQ\� RI WKH WHPSRUDU\ UDWHV LQ

WKH SUHVHQW GRFNHW� :H WKXV FRQFOXGH WKDW LQGLYLGXDOO\ FDOFXODWHG FXVWRPHU UHIXQGV DUH QRW

UHTXLUHG� DQG WKDW WKH UHIXQG PHFKDQLVP SURSRVHG E\ *03 LV DSSURSULDWH���

9� )LQGLQJV RI )DFW

�� 6LQFH WKH %RDUG DSSURYHG WKH RULJLQDO 028 LQ WKLV FDVH LQ 'HFHPEHU ����� DQG WKH

)LUVW $PHQGPHQW LQ WKLV FDVH RQ 6HSWHPEHU �� ����� *03 KDV HQJDJHG LQ DQG FRQWLQXHG WR
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SXUVXH D VHULHV RI HIIRUWV WR PLWLJDWH LWV SRZHU VXSSO\ FRVWV� UHGXFH RWKHU RSHUDWLRQDO H[SHQVHV

DQG LPSURYH RSHUDWLRQV� 7KHVH HIIRUWV� ZKLFK DUH RQJRLQJ� LQFOXGH SRZHU VXSSO\ FRQWUDFW

UHVWUXFWXULQJ QHJRWLDWLRQV ZLWK +4 DQG RWKHU WKLUG SDUWLHV� SUHSDUDWLRQ IRU DQ DXFWLRQ RI WKH

+4 &RQWUDFW� WKH 9-2�+4 LFH VWRUP DUELWUDWLRQ� QHJRWLDWLRQ RI DQ DJUHHPHQW IRU WKH VDOH RI

9HUPRQW <DQNHH� D SHWLWLRQ ILOHG ZLWK WKLV %RDUG WR HVWDEOLVK UXOHV DQG SURFHGXUHV WR RSHQ XS

*03·V VHUYLFH WHUULWRU\ WR FRPSHWLWLYH UHWDLO VDOHV RI HQHUJ\� DQG LPSOHPHQWDWLRQ RI D

FRUSRUDWH UHRUJDQL]DWLRQ LQLWLDWLYH� *03 VHHNV DQ H[WHQVLRQ RI WKH VWD\ RI SURFHHGLQJV

SXUVXDQW WR WKH 6HFRQG 028 $PHQGPHQW WR DOORZ LWV PDQDJHPHQW WR FRQWLQXH WR IRFXV RQ

DQG SXUVXH WKHVH RQ�JRLQJ FRVW UHGXFWLRQ LQLWLDWLYHV� %URFN�.YHGDU SI� ������� DW �����

�� ,Q WKH &RPSDQ\
V MXGJPHQW� SURJUHVV RQ LWV YDULRXV FRVW PLWLJDWLRQ HIIRUWV� WKRXJK

QRW ILQDO UHVROXWLRQ� LV OLNHO\ ZLWKLQ WKH QH[W �� PRQWKV� 7U� �������� 9RO� ,, DW ����� �%URFN��

�� 7KH WHPSRUDU\ UDWH VXUFKDUJH QRZ LQ HIIHFW� H[FOXGLQJ WKH 3LQH 6WUHHW VXUFKDUJH� LV

���� SHUFHQW� 7U� �������� 9RO� , DW �� �.YHGDU��

�� 7KH 6HFRQG 028 $PHQGPHQW SURYLGHV IRU D �� LQFUHDVH LQ UDWHV� ZLWK VHUYLFH

UHQGHUHG RQ RU DIWHU -DQXDU\ �� ����� 6HFRQG 028 $PHQGPHQW DW SDUDJUDSK ��

�� 7KH UDWH RI VXUFKDUJH WKDW ZRXOG EH LQ HIIHFW� DV SURSRVHG LQ WKH 6HFRQG 028

$PHQGPHQW� ZRXOG EH FDOFXODWHG E\ FRPSRXQGLQJ WKH H[LVWLQJ ����� UDWH VXUFKDUJH E\ ���

DQG ZRXOG HTXDO DSSUR[LPDWHO\ ����� 7U� �������� 9RO� , DW �� �.YHGDU��

�� 7KH &RPSDQ\ H[SHFWV WKH DGGLWLRQDO �� WHPSRUDU\ UDWH VXUFKDUJH WR JHQHUDWH ����

PLOOLRQ UHYHQXH GXULQJ WKH \HDU ����� 7U� �������� 9RO� , DW �� �.YHGDU�� 6HFRQG 028

$PHQGPHQW DW �� %URFN�.YHGDU SI� ������� DW ��

�� &RQWLQXDWLRQ RI WKH FXUUHQWO\�HIIHFWLYH ����� VXUFKDUJH� ZLWKRXW WKH DGGLWLRQDO ��

VXUFKDUJH� ZRXOG JHQHUDWH DSSUR[LPDWHO\ �� PLOOLRQ UHYHQXH GXULQJ WKH \HDU ����� 7U� ��������

9RO� , DW ����� �.YHGDU��

�� 7KH 6HFRQG 028 $PHQGPHQW GRHV QRW FKDQJH DQ\ DVSHFW RI WKH 3LQH 6WUHHW

VXUFKDUJH DSSURYHG LQ WKH )LUVW 028 $PHQGPHQW� 7U��������� 9RO� , DW ����� �.YHGDU��

�� ([WHQVLRQ RI WKH WHPSRUDU\ UDWHV ZLOO DOORZ *03 WR FRQWLQXH WR SDUWLFLSDWH LQ

RQJRLQJ SRZHU VXSSO\ FRVW UHGXFWLRQ HIIRUWV� DQG LPSOHPHQWDWLRQ RI WKH &RPSDQ\·V LQWHUQDO

UHRUJDQL]DWLRQ HIIRUWV� 7KHVH HIIRUWV ZLOO UHTXLUH VXEVWDQWLDO FRPPLWPHQW RI PDQDJHULDO DQG

RWKHU UHVRXUFHV� 6XFK D FRPPLWPHQW LV XQOLNHO\ LI WKH &RPSDQ\ LV HQJDJHG LQ LQWHQVLYH UDWH
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OLWLJDWLRQ RU LI WKH &RPSDQ\ LV IRUFHG WR FRQIURQW DQG UHVROYH D FRQWLQXRXV VHULHV RI ILQDQFLDO

FULVHV� %URFN�.YHGDU SI� ������� DW ������

��� ,I WKH ILQDO UDWHV VHW E\ WKH %RDUG LQ WKLV GRFNHW DUH OHVV WKDQ WKH WHPSRUDU\ UDWHV�

*03 ZLOO UHIXQG DQ\ H[FHVV UHYHQXHV FROOHFWHG XQGHU WKH WHPSRUDU\ UDWHV E\ DGMXVWLQJ UHYHQXH

UHTXLUHPHQWV DQG UDWHV RQ D SURVSHFWLYH EDVLV� E\ FXVWRPHU FODVV� WR UHIOHFW WKH DSSURSULDWH

UHIXQG DPRXQWV� 6HFRQG 028 $PHQGPHQW DW �� %URFN�.YHGDU SI� ������� DW ��

��� %DVHG RQ *03·V IRUHFDVWV RI ���� DQG ���� FDVK IORZV DQG HDUQLQJV� WKH WHPSRUDU\

UDWH LQFUHDVH SURYLGHG LQ WKH 6HFRQG 028 $PHQGPHQW VKRXOG SURYLGH *03 ZLWK DGGLWLRQDO

UHYHQXHV VXIILFLHQW WR SHUPLW *03 WR SURYLGH LWV FXVWRPHUV ZLWK VDIH DQG UHOLDEOH VHUYLFH

WKURXJK ���� DQG WR SUHVHUYH *03·V ILQDQFLDO YLDELOLW\ GXULQJ WKDW SHULRG� 7KLV DPRXQW RI

DGGLWLRQDO UHYHQXH ZDV FDOFXODWHG XVLQJ *03·V DFWXDO DQG IRUHFDVWHG ���� FDVK IORZV DQG

HDUQLQJV DQG IRUHFDVWHG ���� FDVK IORZV DQG HDUQLQJV� 7KHVH IRUHFDVWV ZHUH UHYLHZHG E\ WKH

'HSDUWPHQW� DQG UHIOHFW WKH EHVW LQIRUPDWLRQ DYDLODEOH WR *03� %URFN�.YHGDU SI� ������� DW

������ ([K� *03��� DW 15%�$-.�� �������� OHWWHU IURP )OHHW WR *03��

��� $FFRUGLQJ WR *03� HYHQ ZLWK WKH WHPSRUDU\ UDWH LQFUHDVH FRQWHPSODWHG E\ WKH

6HFRQG 028 $PHQGPHQW� *03 ZLOO VWLOO QHHG WR ERUURZ IXQGV GXULQJ WKH UHPDLQGHU RI ����

DQG LQ ���� LQ RUGHU WR PDLQWDLQ DGHTXDWH FDVK IORZ GXULQJ FHUWDLQ PRQWKV RI WKH \HDU�

%URFN�.YHGDU SI� ������� DW ������

��� $W SUHVHQW� WKH OLQH RI FUHGLW ZLWK )OHHW %DQN �DQG DQ DVVRFLDWHG EDQN� LV *03
V

RQO\ VKRUW�WHUP VRXUFH RI ZRUNLQJ FDSLWDO� 7U� �������� 9RO� ,, DW �� �%URFN��

��� 'XH WR WKH VHDVRQDO QDWXUH RI LWV UHYHQXHV DQG FRVWV� DQG WR WKH LQWUD�PRQWK WLPLQJ

GLIIHUHQFHV EHWZHHQ UHYHQXH UHFHLSWV DQG DFFRXQWV SD\DEOH� WKH &RPSDQ\ PDLQWDLQV D OLQH RI

FUHGLW WR SURYLGH VXIILFLHQW ZRUNLQJ FDSLWDO� 7U� �������� 9RO� ,, DW ��� �%URFN��

��� $FFRUGLQJ WR *03� LWV OHQGLQJ EDQNV XQGHU LWV H[LVWLQJ UHYROYLQJ FUHGLW DJUHHPHQW

KDYH UHFHQWO\ EHFRPH PRUH FRQFHUQHG DERXW *03·V ILQDQFLDO FRQGLWLRQ� $FFRUGLQJ WR *03�

LWV OHQGLQJ EDQNV DGYLVHG *03 WKDW WKH\ YLHZ *03·V ILQDQFLDO FRQGLWLRQ WR EH H[WUHPHO\ ZHDN

DQG LWV SURMHFWHG HDUQLQJV IRU ����� LQ WKH DEVHQFH RI D WHPSRUDU\ UDWH LQFUHDVH� WR EH HYLGHQFH

RI IXUWKHU GHWHULRUDWLRQ LQ *03·V ILQDQFLDO FRQGLWLRQ� $W WKH UHTXHVW RI *03·V OHDG EDQN�

)OHHW 1DWLRQDO %DQN� *03 UHFHQWO\ DJUHHG WR D UHGXFWLRQ LQ *03·V DYDLODEOH OLQH RI FUHGLW

XQGHU LWV UHYROYHU IURP ��� PLOOLRQ WR ���� PLOOLRQ� DV D FRQGLWLRQ RI DQ\ IXUWKHU OHQGLQJ�
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%URFN�.YHGDU SI� ������� DW ������

��� 3UHVHQWO\� WKH &RPSDQ\ KDV DFFHVV WR ���� PLOOLRQ RI ZRUNLQJ FDSLWDO� 7U� ��������

9RO� , DW �� �%URFN��

��� %DVHG RQ KLVWRULFDO WLPLQJ RI SUHVHQWPHQW RI ELOOV� SULPDULO\ LWV SRZHU VXSSO\ FRVW

ELOOV� *03 ZLOO KDYH ELOOV FRPLQJ GXH RQ 0RQGD\� WKH ��WK RI 'HFHPEHU� WKDW ZLOO UHTXLUH LW WR

ERUURZ RQ WKH RUGHU RI ����� PLOOLRQ� 7KDW DPRXQW LV LQ H[FHVV RI WKH &RPSDQ\
V FXUUHQW DFFHVV

WR OLTXLG IXQGV� 7U� �������� 9RO� , DW �� �%URFN��

��� )DLOXUH WR WLPHO\ SD\ SRZHU VXSSO\ ELOOV ZRXOG FRQVWLWXWH D GHIDXOW E\ *03 RQ

FRQWUDFWV EHWZHHQ LWVHOI DQG VXSSOLHUV� 7U� �������� DW �� �%URFN��

��� 2Q 'HFHPEHU �� ����� )OHHW LQIRUPHG *03 WKDW WKH EDQNV DUH SUHSDUHG WR

LQFUHDVH WKH OLQH RI FUHGLW XQGHU WKH UHYROYHU WR ��� PLOOLRQ� VXEMHFW WR FHUWDLQ FRQGLWLRQV�

LQFOXGLQJ WKH H[SUHVV FRQGLWLRQ WKDW WKH %RDUG DSSURYH WKH WHPSRUDU\ �� UDWH LQFUHDVH

SURYLGHG LQ WKH 6HFRQG 028 $PHQGPHQW E\ 'HFHPEHU ��� ����� %URFN�.YHGDU SI� ������� DW

������ ([K� *03��� DW 15%�$-. � ��

��� 7KH EDQNV· DJUHHPHQW WR UHVWRUH WKH OLQH RI FUHGLW WR ��� PLOOLRQ LV HVVHQWLDO WR

*03·V DELOLW\ WR VDWLVI\ WKH WHUPV RI WKH 6HFRQG 028 $PHQGPHQW UHODWLQJ WR FDSLWDO VSHQGLQJ

DQG SODQW PDLQWHQDQFH� WR PDLQWDLQ *03·V ILQDQFLDO YLDELOLW\ WKURXJK ����� DQG WR DVVXUH

DYDLODELOLW\ RI ��� PLOOLRQ LQ ERUURZLQJ FDSDFLW\ WR SD\ H[SHFWHG ELOOV RQ 'HFHPEHU ��� �����

%URFN�.YHGDU SI� ������� DW ������

��� 7KH EDQNV KDYH LQIRUPHG *03 WKDW WKH\ ZLOO PDNH IXQGV DYDLODEOH XS WR ���

PLOOLRQ XSRQ %RDUG DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW� %URFN�.YHGDU SI� ������� DW

���

��� $OWKRXJK *03·V ILQDQFLDO IRUHFDVWV IRU ���� DQG ���� VKRZ HQG�RI�PRQWK QHW EDQN

ERUURZLQJV RQO\ XS WR DSSUR[LPDWHO\ �� PLOOLRQ� GXULQJ WKH FRXUVH RI DQ\ PRQWK� *03·V FDVK

UHTXLUHPHQWV KLW D SHDN JHQHUDOO\ LQ WKH WKLUG ZHHN� ZKHQ SRZHU VXSSO\ ELOOV FRPH GXH� 7KDW

SHDN GHPDQG RQ FDVK H[FHHGV *03·V FDVK UHTXLUHPHQWV DW WKH HQG RI WKH PRQWK� )RU

H[DPSOH� LQ 'HFHPEHU ����� *03 H[SHFWV LWV FDVK UHTXLUHPHQWV SHDN WR RFFXU RQ

'HFHPEHU �� DQG WR WRWDO DSSUR[LPDWHO\ ��� PLOOLRQ� %URFN�.YHGDU SI� ������� DW ������

��� *03·V FXUUHQW UHYROYLQJ OLQH RI FUHGLW IDFLOLW\ H[SLUHV RQ -XQH ��� ����� 6HFRQG

028 $PHQGPHQW� � �� *03 H[SHFWV DQG LQWHQGV WR SXUVXH DOO DYDLODEOH RSSRUWXQLWLHV WR
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REWDLQ D UHQHZDO RU UHSODFHPHQW RI WKH UHYROYHU SULRU WR LWV H[SLUDWLRQ QH[W -XQH� DQG WR SXUVXH

RWKHU IHDVLEOH DQG DYDLODEOH ILQDQFLQJ RSWLRQV IRU ZRUNLQJ FDSLWDO DIWHU H[SLUDWLRQ RI WKH FXUUHQW

IDFLOLW\� %URFN�.YHGDU SI� ������� DW ��� $FFRUGLQJ WR *03� DQG DV GHPRQVWUDWHG LQ LWV

ILQDQFLDO IRUHFDVWV� *03·V FDVK IORZ SDWWHUQ JHQHUDOO\ PHDQV WKDW IURP $SULO WKURXJK 2FWREHU�

*03 LV DEOH WR VDWLVI\ LWV ZRUNLQJ FDSLWDO UHTXLUHPHQWV WKURXJK LQWHUQDO FDVK� DQG ZLWKRXW

ERUURZLQJ� $FFRUGLQJO\� *03 GRHV QRW SUHVHQWO\ H[SHFW WR QHHG DFFHVV WR ERUURZHG IXQGV

EHWZHHQ $SULO DQG 2FWREHU RI ����� *03 GRHV� KRZHYHU� IRUHFDVW WKH QHHG IRU ERUURZLQJV LQ

WKH ODVW TXDUWHU RI ����� DQG ZLOO QHHG WR KDYH FUHGLW IDFLOLWLHV LQ SODFH WR PHHW WKRVH QHHGV�

%URFN�.YHGDU SI� ������� DW ��� :LWK WKH FDVK IORZV� HDUQLQJV DQG FRUH UHWXUQ RQ HTXLW\

SURYLGHG E\ WKH WHPSRUDU\ UDWH LQFUHDVH VSHFLILHG LQ WKH 6HFRQG 028 $PHQGPHQW� *03

EHOLHYHV LW FDQ SUHVHQW WR LWV EDQNV� DQG WR RWKHU SURVSHFWLYH OHQGHUV� D UHDVRQDEOH FDVH IRU

SURYLGLQJ *03 ZLWK DGHTXDWH FUHGLW IDFLOLWLHV WKURXJK 'HFHPEHU ��� ����� %URFN�.YHGDU ���

��� WU� �������� 9RO� , DW ��� �%URFN�.YHGDU��

��� 8SRQ DSSURYDO RI WKLV 6HFRQG 028 $PHQGPHQW� WKH &RPSDQ\ H[SHFWV WR KDYH D

PLG�\HDU ���� FDVK EDODQFH LQ H[FHVV RI �� PLOOLRQ� DQG� DW WKH HQG RI ����� WR KDYH URXJKO\ WKH

VDPH DPRXQW RI IXQGV GUDZQ RQ D VKRUW�WHUP FUHGLW IDFLOLW\ DV LW ZLOO KDYH GUDZQ DW WKH HQG RI

����� ([K� *03��� DW 15%�$-.�� �)LQDQFLDO )RUHFDVW��

��� *03 FXUUHQWO\ DSSOLHV )LQDQFLDO $FFRXQWLQJ 6WDQGDUG ��)$6�� 1R� �� LQ LWV

ILQDQFLDO UHSRUWLQJ� )$6 �� JHQHUDOO\ DOORZV SXEOLF XWLOLWLHV WKDW DUH UHJXODWHG RQ D FRVW�RI�

VHUYLFH EDVLV WR FDSLWDOL]H FRVWV ZKHQ LW LV SUREDEOH WKDW VXFK FRVWV ZLOO EH UHFRYHUHG WKURXJK

IXWXUH UHYHQXHV� *03 LV HOLJLEOH WR FRQWLQXH WR DSSO\ )$6 �� RQO\ VR ORQJ DV *03 DQG LWV

DXGLWRUV FDQ FRQFOXGH WKDW *03
V UHJXODWHG RSHUDWLRQV FRQWLQXH WR EH VXEMHFW WR FRVW�EDVHG

UDWHPDNLQJ� %URFN�.YHGDU SI� ������� DW ���

��� ,Q WKH &RPSDQ\
V RSLQLRQ� WKH DSSOLFDELOLW\ RI )$6 �� LV FULWLFDOO\ LPSRUWDQW WR LWV

DELOLW\ WR PDLQWDLQ LWV OLQH RI FUHGLW ZLWK FRPPHUFLDO EDQNV� 7U� �������� 9RO� , DW �� �%URFN��

��� 7KH &RPSDQ\
V ILQDQFLDO VWDWHPHQWV PXVW FRQIRUP WR *HQHUDOO\ $FFHSWHG

$FFRXQWLQJ 3ULQFLSOHV� 7KH &RPSDQ\ EHOLHYHV WKDW DSSURYDO RI WKH DGGLWLRQDO �� LQFUHDVH LQ

WHPSRUDU\ UDWHV LV QHFHVVDU\ WR FRQWLQXH DSSO\LQJ )$6 ��� 7U� �������� DW � DQG �� �*ULIILQ��

��� ,I *03 ZHUH UHTXLUHG WR FHDVH DSSOLFDWLRQ RI )$6 ��� *03 DVVHUWV WKDW LW ZRXOG EH

UHTXLUHG WR WDNH DQ LPPHGLDWH FKDUJH DJDLQVW HDUQLQJV LQ WKH IXOO DPRXQW RI LWV RXWVWDQGLQJ QHW



Docket No.  6107 Page 15

UHJXODWRU\ DVVHWV� DSSUR[LPDWHO\ ��� PLOOLRQ DIWHU WD[HV� 7KLV ZRXOG KDYH WKH HIIHFW RI

HOLPLQDWLQJ DOO RI *03
V UHWDLQHG HDUQLQJV DQG FUHDWLQJ DSSUR[LPDWHO\ ��� PLOOLRQ LQ QHJDWLYH

UHWDLQHG HDUQLQJV� *03 EHOLHYHV WKDW WKLV ZRXOG SUREDEO\ UHVXOW LQ D GRZQJUDGH LQ *03
V

FUHGLW UDWLQJ WR EHORZ LQYHVWPHQW JUDGH� %URFN�.YHGDU SI� ������� DW ���

��� *03 EHOLHYHV WKDW DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW ZLOO SURYLGH WKH

&RPSDQ\ DQG LWV DXGLWRUV ZLWK DGHTXDWH VXSSRUW IRU WKH FRQWLQXHG DSSOLFDWLRQ RI )$6 ���

%URFN�.YHGDU SI� ������� DW ������

��� 7KH \HDU ���� ILQDQFLDO IRUHFDVW WKDW WKH &RPSDQ\ SURYLGHV LQ VXSSRUW RI WKH

SURSRVDO WR LQFUHDVH WHPSRUDU\ UDWHV E\ �� UHIOHFWV LQFUHDVLQJ FRVWV WKDW WKH &RPSDQ\ IDFHV�

RWKHU WKDQ WKRVH DWWULEXWDEOH WR WKH +4�9-2 FRQWUDFW � 7U� �������� 9RO� , DW �� �.YHGDU��

��� ,Q WKH &RPSDQ\
V MXGJPHQW� DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW ZRXOG

GHPRQVWUDWH WKDW WKH 9HUPRQW UHJXODWRU\ SURFHVV UHFRJQL]HV DQG SURYLGHV IRU UHFRYHU\ RI ULVLQJ

FRVWV� 7U� �������� DW �� �*ULIILQ��

��� *03·V FRUH 52( IRU ���� ZDV QHJDWLYH� DQG LV SURMHFWHG WR EH DSSUR[LPDWHO\ ����

IRU ����� LI WKH 6HFRQG 028 $PHQGPHQW LV DSSURYHG� %URFN�.YHGDU SI� ������� DW ���

��� ,I WKH 6HFRQG 028 $PHQGPHQW LV DSSURYHG� *03
V FRUH 52( IRU ���� LV

SURMHFWHG WR EH DSSUR[LPDWHO\ ������ %URFN�.YHGDU SI� ������� DW ���

��� 7KH �� LQFUHDVH LQ WHPSRUDU\ UDWHV LV EDVHG RQ DQ HDUQLQJV WDUJHW ZLWKLQ ��� WR ���

EDVLV SRLQWV RI WKH &RPSDQ\
V DXWKRUL]HG UHWXUQ RQ HTXLW\� 7KH IRUHFDVWHG UHWXUQ RI ����� IDOOV

ZLWKLQ WKDW UDQJH� 7U� �������� 9RO� , DW �� �.YHGDU��

��� $FFRUGLQJ WR *03� D IDFWRU LQ WKH FRQWLQXHG DSSOLFDWLRQ RI )$6 �� LV HYLGHQFH WKDW

*03 ZLOO KDYH DQ RSSRUWXQLW\ WR HDUQ D UHDVRQDEOH UDWH RI UHWXUQ ZLWKLQ D UHDVRQDEOH WLPH�

*03 EHOLHYHV WKDW WKH HYLGHQFH VXSSRUWLQJ WKLV FRQFOXVLRQ LQFOXGHV WKH RQ�JRLQJ SRZHU VXSSO\

FRVW PLWLJDWLRQ LQLWLDWLYHV GHVFULEHG DERYH� DQG WKH 6HFRQG 028 $PHQGPHQW·V SURYLVLRQ IRU D

ILQDO GHFLVLRQ LQ WKLV FDVH E\ \HDU HQG ����� %URFN�.YHGDU SI� ������� DW ��� WU� �������� 9RO� ,,

DW �� �.YHGDU��

��� 8QGHU WKH 6HFRQG 028 $PHQGPHQW� WKH SDUWLHV KDYH VWLSXODWHG DQG DJUHHG WKDW

D SURYLVLRQDO DQG QRQ�ILQDO SUR IRUPD FRVW RI VHUYLFH GLVDOORZDQFH RI +4 &RQWUDFW FRVWV LV

���������� IRU *03� *03 DVVHUWV WKDW WKLV DPRXQW LV HTXLYDOHQW WR WKH DPRXQW RI +4

GLVDOORZDQFH WKDW ZRXOG DSSO\ WR *03 SXUVXDQW WR WKH +4 GLVDOORZDQFH PHWKRGRORJ\
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��� :KLOH QRW HQGRUVLQJ WKH VSHFLILF PHWKRGRORJ\ HPSOR\HG E\ WKH SDUWLHV� ZH ILQG WKDW WKH UHVXOW LV

UHDVRQDEOH IRU WKH SXUSRVHV RI WKLV GRFNHW�

HPSOR\HG E\ WKH %RDUG LQ 'RFNHW 1R� ����� %HFDXVH WKLV DPRXQW KDV EHHQ DVFHUWDLQHG XQGHU

WKH 6HFRQG 028 $PHQGPHQW� DQG EHFDXVH WKH 6HFRQG 028 $PHQGPHQW FDOOV IRU WKH QHZ

WHPSRUDU\ UDWHV WR EH LQ HIIHFW XQWLO WKH HQG RI ����� *03 KDV LQFOXGHG LQ LWV IRUHFDVWV D )$6 �

ZULWH�GRZQ LQ ���� LQ WKH DPRXQW RI DSSUR[LPDWHO\ ����� PLOOLRQ� WR UHIOHFW WKH DPRXQW RI WKH

GLVDOORZDQFH IRU ����� %URFN�.YHGDU SI� ������� DW ������ WU� �������� DW ����� �.YHGDU����

��� ,I WKH %RDUG DSSURYHV WKH 6HFRQG 028 $PHQGPHQW� WKH WRWDO DPRXQW RI +4

GLVDOORZDQFH IRU ���� ZLOO EH ����� PLOOLRQ� *03 LQWHQGV WR UHFRJQL]H WKH HQWLUH DPRXQW RI WKLV

GLVDOORZDQFH LQ ���� XQGHU )$6 �� %URFN�.YHGDU SI� ������� DW ��� ,Q LWV IRUHFDVWV IRU �����

*03 KDV UHYHUVHG WKH GLVDOORZDQFH� ZLWK WKH HIIHFW RI DGGLQJ ����� PLOOLRQ WR HDUQLQJV LQ �����

%URFN�.YHGDU SI� ������� DW ��� *03
V UHFRJQLWLRQ RI D ����� PLOOLRQ )$6 � GLVDOORZDQFH LQ

���� WKXV FRQWULEXWHV WR LWV DELOLW\ WR DFKLHYH LWV IRUHFDVWHG UDWH RI UHWXUQ LQ �����

%URFN�.YHGDU SI� ������� DW ��� WU��������� 9RO� ,, DW ����� �.YHGDU��

��� $FFRUGLQJ WR *03� DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW� DQG WKH DVVRFLDWHG

���� )$6 � FKDUJH RI ����� PLOOLRQ� ZLOO QRW FDXVH *03 WR IDLO DQ\ RI LWV ILQDQFLDO FRYHQDQWV

XQGHU LWV )LUVW 0RUWJDJH %RQGV� %URFN�.YHGDU SI� ������� DW ������

��� $FFRUGLQJ WR *03� DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW ZLOO QRW UHTXLUH

*03 WR UHFRJQL]H D ORVV XQGHU )$6 � UHODWHG WR +4 &RQWUDFW GLVDOORZDQFHV IRU SHULRGV EH\RQG

'HFHPEHU ��� ����� %URFN�.YHGDU SI� ������� DW ���

��� 7KH &RPSDQ\ H[SHFWV� LQ )HEUXDU\� WR EH ILOLQJ D UDWH GHFUHDVH LQ LWV EDVH UDWHV

ZKHQ WKH (QHUJ\ (IILFLHQF\ 8WLOLW\ EHJLQV LQGHSHQGHQWO\ FKDUJLQJ FXVWRPHUV IRU LWV VHUYLFHV�

7KH IRUHFDVWV XQGHUO\LQJ WKH 6HFRQG 028 $PHQGPHQW DFFRXQW IRU LPSOHPHQWDWLRQ RI WKH

(QHUJ\ (IILFLHQF\ &KDUJH UHFHQWO\ DSSURYHG E\ WKH %RDUG LQ 'RFNHW 1R� ����� EHJLQQLQJ ZLWK

ELOOV UHQGHUHG LQ )HEUXDU\ ����� DV DSSURYHG E\ WKH %RDUG LQ LWV 2UGHU RI 1RYHPEHU ��� �����

*03·V IRUHFDVWV DFFRUGLQJO\ DVVXPH WKDW *03
V UDWHV ZLOO EH UHGXFHG WR ORZHU LWV DQQXDO

UHYHQXHV IRU ���� E\ DSSUR[LPDWHO\ ���� PLOOLRQ� HIIHFWLYH ZLWK ELOOV UHQGHUHG )HEUXDU\ �� �����

%URFN�.YHGDU SI� ������� DW ������ WU� �������� 9RO� , DW �� �.YHGDU��

��� *03 DQG WKH 'HSDUWPHQW DUH FXUUHQWO\ LQ WKH ILQDO VWDJHV RI QHJRWLDWLQJ D



Docket No.  6107 Page 17

6WLSXODWLRQ WR $GMXVW 5DWHV� WR EH ILOHG LQ WKLV UDWH FDVH� WR LPSOHPHQW WKH UDWH UHGXFWLRQ WR

ZKLFK *03 DJUHHG LQ 'RFNHW 1R� ����� 7KH LPSOHPHQWDWLRQ RI WKH UDWH UHGXFWLRQ ZLOO GHSHQG

RQ WKH UDWHV LQ HIIHFW RQ )HEUXDU\ �� ����� *03 LQWHQGV WR FRPSOHWH DQG ILOH WKH 6WLSXODWLRQ

SURPSWO\ DIWHU WKH %RDUG DSSURYHV WKH 6HFRQG 028 $PHQGPHQW� %URFN�.YHGDU SI� ������� DW

������

��� 7KH 6HFRQG 028 $PHQGPHQW FRQWHPSODWHV WKDW WKH �� LQFUHDVH LQ WHPSRUDU\

UDWHV ZLOO UHVXOW LQ DQ DGGLWLRQDO ���������� IRU *03 WR XVH LQ ���� WR HQKDQFH ULJKW RI ZD\

PDLQWHQDQFH DQG SROH WHVWLQJ� 7KH &RPSDQ\ KDV DJUHHG WR XVH WKHVH IXQGV LQ FRQVXOWDWLRQ ZLWK

WKH 'HSDUWPHQW
V HQJLQHHULQJ VWDII� %URFN�.YHGDU SI� ������� DW ���� 7KH 6HFRQG 028

$PHQGPHQW DOVR LQFOXGHV *03
V FRPPLWPHQW WR PDLQWDLQ LWV XWLOLW\ SODQW FDSLWDO LQYHVWPHQW

DQG SODQW PDLQWHQDQFH H[SHQGLWXUHV DW WKH OHYHOV VSHFLILHG LQ WKH ILQDQFLDO IRUHFDVWV RQ ZKLFK

WKH WHPSRUDU\ UDWH LQFUHDVH LV EDVHG� VXEMHFW WR DGMXVWPHQWV WR ZKLFK WKH 'HSDUWPHQW PD\

DJUHH� %URFN�.YHGDU SI� ������� DW ���� WU� �������� 9RO� ,, DW ����� �%URFN�.YHGDU��

��� 3XUVXDQW WR WKH 6HFRQG 028 $PHQGPHQW� *03 KDV DJUHHG WR SURYLGH WKH

'HSDUWPHQW ZLWK PRQWKO\ UHSRUWV GHWDLOLQJ WKH &RPSDQ\
V DFWXDO VSHQGLQJ DQG DQ\ SURMHFWHG

FKDQJHV WR *03
V FDSLWDO EXGJHWV� VSHQGLQJ� DV ZHOO DV H[SHQGLWXUHV UHODWHG WR QRQ�FDSLWDO

PDLQWHQDQFH� UHSDLU� DQG UHIXUELVKPHQW RI WUDQVPLVVLRQ DQG GLVWULEXWLRQ SODQW� %URFN�.YHGDU

SI� ������� DW ����

��� *03 KDV DJUHHG WKDW LW ZLOO SUHVHQW WR WKH %RDUG IRU DSSURSULDWH FRQVLGHUDWLRQ DQ\

DZDUG LVVXHG E\ WKH DUELWUDWLRQ SDQHO LQ WKH 9-2�+4 LFH VWRUP DUELWUDWLRQ SULRU WR D ILQDO

GHFLVLRQ E\ WKH %RDUG LQ WKLV GRFNHW� %URFN�.YHGDU SI� DW ��

��� 7KH WHPSRUDU\ UDWH OHYHOV SURYLGHG LQ WKH 6HFRQG 028 $PHQGPHQW VKRXOG EH

VXIILFLHQW WR DOORZ *03 WR VXSSRUW LWV SURMHFWHG OHYHO RI FDSLWDO H[SHQGLWXUHV IRU �����

%URFN�.YHGDU SI� ������� DW ���

��� $SSURYDO RI WKH 6HFRQG 028 $PHQGPHQW VKRXOG DOORZ *03 WR SURYLGH VDIH�

UHOLDEOH� DGHTXDWH DQG HIILFLHQW VHUYLFH DQG VKRXOG SHUPLW *03 WR UHVSRQG WR HPHUJHQFLHV LQ

WKH QRUPDO FRXUVH RI EXVLQHVV� +RZHYHU� LQ WKH HYHQW RI D VHYHUH ZHDWKHU HPHUJHQF\ RU RWKHU

XQIRUHVHHQ RFFXUUHQFH� *03 PD\ UHTXLUH DGGLWLRQDO WHPSRUDU\ UDWHV� %URFN�.YHGDU SI�

������� DW ���

��� %\ FRQWLQXLQJ WKH VWD\ RI SURFHHGLQJV XQWLO 6HSWHPEHU� ����� DSSURYDO RI WKH
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6HFRQG 028 $PHQGPHQW ZLOO DOORZ *03 DQG RWKHUV� LQFOXGLQJ WKH 'HSDUWPHQW DQG WKH

%RDUG� WR GLUHFW PRUH WLPH DQG UHVRXUFHV WR HIIRUWV WR ORZHU WKH VWDWH
V SRZHU VXSSO\ FRVWV�

6XFK HIIRUWV ZLOO VHUYH WKH LQWHUHVWV RI *03
V UDWHSD\HUV DQG VKDUHKROGHUV� DQG RI WKH SXEOLF LQ

JHQHUDO� %URFN�.YHGDU SI� ������� DW ������ ������

��� 7KHVH SURYLVLRQV� DQG RWKHUV LQ WKH 6HFRQG 028 $PHQGPHQW� JLYH WKH %RDUG

DVVXUDQFHV WKDW LWV DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW ZLOO QRW FRPSURPLVH WKH

&RPSDQ\
V DELOLW\ WR SURYLGH VDIH DQG UHOLDEOH VHUYLFH WR LWV FXVWRPHUV� )LQGLQJV ������ DERYH�

��� 7KH DGGLWLRQDO UHYHQXH FROOHFWHG XQGHU WKH WHPSRUDU\ UDWHV� WKURXJK WKH HQG RI

����� ZLOO WRWDO DSSUR[LPDWHO\ ��� PLOOLRQ� 7U� �������� 9RO� , DW ����� �%URFN��

��� 7KH 028� DV DPHQGHG� ZRXOG SURYLGH WKDW UHIXQGV� LI RUGHUHG� EH LVVXHG

SURVSHFWLYHO\ WKURXJK UHGXFWLRQV LQ UHYHQXH UHTXLUHPHQW DQG UDWHV RQ D SURVSHFWLYH EDVLV E\

FXVWRPHU FODVV� WR UHIOHFW WKH DSSURSULDWH UHIXQG DPRXQWV� 6HFRQG 028 $PHQGPHQW DW

SDUDJUDSK �� WU� �������� 9RO� , DW ����� �%URFN��

��� 7KH &RPSDQ\ KDV PDGH SUHOLPLQDU\ LQTXLULHV LQWR WKH DYDLODELOLW\ DQG FRVW RI

SRVWLQJ D ERQG� %DVHG RQ FRQYHUVDWLRQV ZLWK FRPPHUFLDO EDQNV DQG WKH &RPSDQ\
V LQYHVWPHQW

EDQNHU� LW EHOLHYHV WKDW WKRVH W\SHV RI LQVWLWXWLRQV ZRXOG EH XQOLNHO\ WR SURYLGH D ERQG� JLYHQ WKH

&RPSDQ\
V SUHVHQW ILQDQFLDO FLUFXPVWDQFHV� 2QH RU PRUH LQVXUDQFH FRPSDQLHV PD\ EH ZLOOLQJ

WR LVVXH D ERQG� EXW ZRXOG ILUVW UHTXLUH DQ XQGHUZULWLQJ SURFHVV� DQG ZRXOG SUREDEO\ UHTXLUH

HLWKHU FDVK FROODWHUDO RU RWKHU FROODWHUDO WKDW LV DOUHDG\ SOHGJHG� 8QWLO DQ XQGHUZULWLQJ UHYLHZ

KDV EHHQ FRQGXFWHG� WKH FRVW RI VXFK D ERQG LV XQFHUWDLQ DQG OLNHO\ H[SHQVLYH� 7KH SDUWLHV WR

WKH DJUHHPHQW �� WKH &RPSDQ\� WKH 'HSDUWPHQW� DQG ,%0 �� DJUHH WKDW D ERQG LV QRW QHFHVVDU\�

7U� �������� 9RO� ,, DW ��� �%URFN�� WU� �������� DW ������ �� �%URFN�� 6HFRQG 028 $PHQGPHQW

DW SDUDJUDSK ���

��� 7KH %RDUG ODVW PRGLILHG WKH UDWHV RI *03 LQ -XQH ���� WR UHIOHFW FKDQJHV LQ

DOORFDWLRQV DPRQJ FXVWRPHUV FODVVHV� 7KH UHDOORFDWLRQV RUGHUHG E\ WKH %RDUG ZHUH WKH UHVXOW RI

D VHWWOHPHQW DPRQJ VHYHUDO SDUWLHV WR WKH LQYHVWLJDWLRQ� LQFOXGLQJ WKH &RPSDQ\� WKH '36� DQG

,%0� 2UGHU RI ������� LQ 'RFNHW ���� �

��� 7KH &RPSDQ\ KDV UHGXFHG LWV GLYLGHQGV E\ ��� ZLWKLQ WKH ODVW WZR \HDUV� 7U�

�������� 9RO� , DW �� �%URFN��

��� *03
V PDQDJHPHQW KDV VWDWHG WKDW WKH\ ZRXOG QRW UHFRPPHQG DQ\ LQFUHDVH LQ
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GLYLGHQGV WR LWV %RDUG RI 'LUHFWRUV GXULQJ ����� 7U� �������� 9RO� ,, DW ��� �%URFN��

9,� 'LVFXVVLRQ

$V ZH H[SODLQHG LQ RXU 'HFHPEHU ��� ���� 2UGHU DSSURYLQJ WKH RULJLQDO 028� WKH

DSSOLFDEOH VWDQGDUG RI UHYLHZ RI D UHTXHVW IRU WHPSRUDU\ UDWHV LV WKDW VHW IRUWK LQ �� 9�6�$�

� ����D�� ZKLFK SURYLGHV WKDW WKH %RDUG VKDOO DSSURYH D UHTXHVW IRU WHPSRUDU\ UDWHV�

� � � LI LW VKDOO EH PDGH WR DSSHDU WR WKH VDWLVIDFWLRQ RI WKH ERDUG� WKDW WKH SXEOLF

LQWHUHVW UHTXLUHV D FKDQJH LQ UDWHV� FKDUJHV RU VHUYLFHV� RU WKDW VXFK FKDQJH LV

QHFHVVDU\ IRU WKH SXUSRVH RI SURYLGLQJ DGHTXDWH DQG HIILFLHQW VHUYLFH RU IRU WKH

SUHVHUYDWLRQ RI WKH SURSHUW\ RI WKH SXEOLF VHUYLFH FRPSDQ\ GHYRWHG WR SXEOLF XVH

� � � �

%DVHG RQ WKH HYLGHQFH SUHVHQWHG� ZH FRQFOXGH WKDW WKH SURSRVHG H[WHQVLRQ RI WKH VWD\

RI SURFHHGLQJV DQG DQ DGGLWLRQDO �� WHPSRUDU\ UDWH LQFUHDVH LV LQ WKH SXEOLF LQWHUHVW�

7KHUHIRUH� ZH DSSURYH WKH 6HFRQG 028 $PHQGPHQW�

7KH &RPSDQ\ LV DFWLYHO\ HQJDJHG LQ VHYHUDO� SDUDOOHO HIIRUWV WKDW LQWHQGHG WR UHGXFH LWV

FRVWV� WR WKH EHQHILW RI LWV FXVWRPHUV DQG WKH VWDWH DV D ZKROH� *03
V HIIRUWV� ZKLFK ZH KRSH

ZLOO EHDU IUXLW GXULQJ WKH QH[W � WR �� PRQWKV� ZRXOG EH VHYHUHO\ KLQGHUHG E\ SUHFLSLWDWLRQ RI D

ILQDQFLDO FULVLV DW WKLV WLPH� $GGLWLRQDOO\� FRQWLQXHG ILQDQFLDO VWDELOLW\ RI *03 HQDEOHV WKH

RWKHU 9HUPRQW HOHFWULF XWLOLWLHV WR OLNHZLVH SXUVXH WKHLU RZQ FRVW PLWLJDWLRQ HIIRUWV� RU WR

SDUWLFLSDWH LQ MRLQW HIIRUWV�

$OWKRXJK WKH FRQWLQXHG DQG LQFUHDVHG VXUFKDUJH SRVHV DQ DGGLWLRQDO EXUGHQ RQ *03
V

FXVWRPHUV� ZH H[SHFW WKH &RPSDQ\ WR KDYH UHVRXUFHV VXIILFLHQW WR SD\ UHIXQGV� VKRXOG WKDW EH

QHFHVVDU\� ,Q WKH PHDQZKLOH� WKH H[WHQVLRQ RI WKH WHPSRUDU\ UDWHV ZLOO OHDYH QR GRXEW WKDW

*03 ZLOO KDYH UHVRXUFHV VXIILFLHQW WR SURYLGH DGHTXDWH DQG HIILFLHQW VHUYLFH� DQG WKDW XWLOLW\

SURSHUW\ WKDW LV GHYRWHG WR SXEOLF XVH ZLOO EH SURWHFWHG GXULQJ WKLV SHULRG� :H EHOLHYH WKDW WKLV

UHODWLYHO\ PRGHVW LQFUHDVH VWULNHV D UHDVRQDEOH EDODQFH EHWZHHQ WKH LQWHUHVWV RI *03
V

FXVWRPHUV DQG VKDUHKROGHUV� :H EHOLHYH WKDW *03
V FRVWV DQG UDWHV PXVW XOWLPDWHO\ EH

UHGXFHG� +RZHYHU� WKH &RPSDQ\ KDV DOUHDG\ H[SHULHQFHG WZR \HDUV RI YHU\ ORZ UHWXUQV� KDV

VXEVWDQWLDOO\ FXW LWV GLYLGHQG� KDV WULPPHG LWV RSHUDWLQJ FRVWV� DQG LV DFWLYHO\ HQJDJHG LQ SRZHU

FRVW PLWLJDWLRQ HIIRUWV� 7KH 028 DOVR H[SOLFLWO\ UHFRJQL]HV DQ H[FOXVLRQ RI ����� PLOOLRQ LQ +4

SRZHU FRVWV GXULQJ LWV WHUP�



Docket No.  6107 Page 20

��� 6HH 7U �������� 9RO� , DW ������

:H FRPPHQG WKH &RPSDQ\
V DQG 'HSDUWPHQW
V FRQWLQXLQJ HIIRUWV WR DVVXUH WKDW

DGHTXDWH IXQGV DUH H[SHQGHG RQ PDLQWHQDQFH� RSHUDWLRQ DQG HTXLSPHQW LQ WKH QHDU WHUP�

/LNHZLVH� LQ OLJKW RI WKH &RPSDQ\
V FRQWLQXLQJ SXEOLF VHUYLFH REOLJDWLRQV� ZH QRWH WKH

LPSRUWDQFH RI WKH FRPPLWPHQW� UHIOHFWHG LQ WKH 028� WR SODQ DQG PDNH H[SHQGLWXUHV WKDW ZLOO

EH DGHTXDWH IRU WKH ORQJ WHUP� ,Q DGGLWLRQ� ZH QRWH WKDW WKH &RPSDQ\ KDV EHHQ FDQGLG DQG

PHDVXUHG LQ WKLV SURFHHGLQJV LQ LWV SUHVHQWDWLRQ RI LWV ILQDQFLDO SRVLWLRQ� $OWKRXJK� E\

QHFHVVLW\� WLPH DYDLODEOH IRU FRQVLGHUDWLRQ RI WKH UHTXHVW ZDV FRPSUHVVHG� WKH UDWHSD\HUV DQG

WKH &RPSDQ\ ZHUH EHVW VHUYHG E\ D FOHDU VWDWHPHQW RI WKH &RPSDQ\
V SRVLWLRQ�

,Q DSSURYLQJ WKH 6HFRQG 028 $PHQGPHQW� WRGD\
V 2UGHU QHLWKHU FUHDWHV DQ\

SUHFHGHQW IRU WKLV RU DQ\ IXWXUH SURFHHGLQJ� QRU FRQVWLWXWHV DQ\ ILQGLQJ RU RUGHU WKDW DQ\ FRVWV

DUH UHFRYHUDEOH LQ UDWHV� ,Q SDUWLFXODU� WKH %RDUG ZLVKHV WR PDNH FOHDU DQ REVHUYDWLRQ YHU\

VLPLODU WR WKH RQH PDGH E\ ,%0��� UHJDUGLQJ WKH EDVLV IRU WKH DPRXQW RI WKH SUR IRUPD

GLVDOORZDQFH FRQWDLQHG LQ WKH DJUHHPHQW� 7KH PDWWHU RI WKH +\GUR�4XHEHF GLVDOORZDQFH WR EH

ILQDOO\ HVWDEOLVKHG LV D PDWWHU WKDW LV QRW \HW UHVROYHG� 7KH IDFW WKDW SDUWLHV PD\ KDYH DJUHHG RQ

D GLVDOORZDQFH DPRXQW WKDW ORRNV YHU\ SUHFLVH� EDVHG XSRQ D QXPEHU RI DVVXPSWLRQV PDGH

DERXW WKH %RDUG
V SULRU RUGHUV� LV VXIILFLHQW IRU WKH SXUSRVHV RI D VHWWOHPHQW� +RZHYHU� ZH KDYH

QRW RXUVHOYHV GHULYHG WKLV QXPEHU DQG PDNH QR ILQGLQJ DV WR WKH ORQJ WHUP DSSOLFDELOLW\ RI WKH

SDUWLHV
 DSSURDFK WR WKLV LVVXH�

7KH ILQDO WZR LVVXHV WR EH DGGUHVVHG DUH ZKHWKHU WR LPSRVH D ERQG� DQG ZKHWKHU WR

LQYHVWLJDWH *03
V FXUUHQW UDWH GHVLJQ DV SDUW RI WKLV GRFNHW�

:H FRQFOXGH WKDW ZH QHHG QRW UHTXLUH *03 WR SRVW D ERQG WR VHFXUH UHSD\PHQW RI

SRVVLEOH IXWXUH UHIXQGV� 7KH 028� DV DPHQGHG� SURYLGHV� DQG ZH KDYH DSSURYHG� WKDW DQ\

UHIXQGV ZLOO EH UHWXUQHG WR FXVWRPHUV LQ WKH IRUP RI SURVSHFWLYH UDWH UHGXFWLRQV� %HFDXVH DQ\

UHIXQGV ZLOO QRW UHTXLUH OXPS�VXP FDVK SD\PHQWV� DQG EHFDXVH ZH UHWDLQ FRQWLQXLQJ MXULVGLFWLRQ

RYHU WKH &RPSDQ\
V UHWDLO UDWHV� ZH EHOLHYH WKDW WKH &RPSDQ\ VKRXOG EH FDSDEOH RI UHWXUQLQJ

DQ\ RYHUFKDUJHV WR LWV UDWHSD\HUV� 7KXV� ZH FRQFOXGH WKDW SRVWLQJ D ERQG LV QRW QHFHVVDU\ LQ

OLJKW RI WKH OLNHO\ FRVW DQG GLIILFXOW\ RI REWDLQLQJ D ERQG�

8QGHU WKH RULJLQDO 028 WKDW ZH DSSURYHG RQ 'HFHPEHU ��� ����� *03 ZLWKGUHZ WKH
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��� 93,5*
V 5HVSRQVH WR *03
V 3URSRVHG 2UGHU� ���������

��� 'RFNHW ����� 2UGHU RI ��������

��� ,Q UH *UHHQ 0RXQWDLQ 3RZHU &RUS�� ��� 9W� ���� ������� �������

UDWH GHVLJQ FKDQJHV WKDW LW KDG SURSRVHG DV SDUW RI LWV 0D\ �� ����� WDULII ILOLQJ� 7KH 028

IXUWKHU SURYLGHG WKDW *03 ZRXOG QRW VXEPLW DQRWKHU UHGHVLJQ RU UHDOORFDWLRQ RI LWV UDWHV XQWLO

DIWHU WKH QH[W UDWH ILOLQJ IROORZLQJ WKH FXUUHQW RQH� *LYHQ WKH SURSRVHG RQH�\HDU H[WHQVLRQ RI

WKH VWD\ LQ WKLV GRFNHW� 93,5* PDLQWDLQV WKDW LW LV QR ORQJHU DSSURSULDWH WR GHIHU LQYHVWLJDWLRQ

RI WKH &RPSDQ\
V UDWH GHVLJQ XQWLO DIWHU WKH FXUUHQW SURFHHGLQJ� $FFRUGLQJO\� 93,5* UHTXHVWV

WKDW ZH LQFOXGH DV D FRQGLWLRQ WR DQ\ DSSURYDO RI WKH 6HFRQG 028 $PHQGPHQW D UHTXLUHPHQW

WKDW� ZLWKLQ �� GD\V RI WKDW DSSURYDO� WKH '36 FRPSOHWH D FRVW DOORFDWLRQ VWXG\ DQG VXEPLW D

UHFRPPHQGDWLRQ UHJDUGLQJ ZKHWKHU *03
V UDWH GHVLJQ VKRXOG EH PRGLILHG���

:H FRQFOXGH WKDW� DW WKLV WLPH� QR VXFK UHTXLUHPHQW QHHG EH LPSRVHG� *03
V FXUUHQW

UDWH GHVLJQ LV D UHODWLYHO\ UHFHQW RQH� ZH UHYLHZHG DQG DSSURYHG LW LQ ������� )XUWKHUPRUH�

WKHUH KDV EHHQ QR GHPRQVWUDWLRQ WKDW UHOHYDQW FODVV FRVW IDFWRUV KDYH FKDQJHG VLJQLILFDQWO\

VLQFH RXU DSSURYDO RI WKH H[LVWLQJ UDWH GHVLJQ� )LQDOO\� RXU XVXDO� SUHIHUUHG SUDFWLFH LV WR

GHWHUPLQH D FRPSDQ\
V UHYHQXH UHTXLUHPHQWV EHIRUH DGGUHVVLQJ SRVVLEOH UDWH GHVLJQ FKDQJHV�

WKXV IDU� ZH KDYH EHHQ SUHVHQWHG ZLWK QR VXEVWDQWLDO UHDVRQ WR MXVWLI\ GHYLDWLRQ IURP WKDW

FRXUVH� 2XU GHFLVLRQ QRW WR UHYLHZ *03
V UDWH GHVLJQ LQ WKH FXUUHQW GRFNHW LV ZHOO ZLWKLQ RXU

GLVFUHWLRQ WR PDQDJH WKH FRXUVH RI RXU SURFHHGLQJV���
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9,,� 2UGHU

,7 ,6 +(5(%< 25'(5('� $'-8'*(' $1' '(&5((' E\ WKH 3XEOLF 6HUYLFH

%RDUG RI WKH 6WDWH RI 9HUPRQW WKDW�

�� 7KH 6HFRQG 028 $PHQGPHQW WR 0HPRUDQGXP RI 8QGHUVWDQGLQJ DPRQJ *UHHQ

0RXQWDLQ 3RZHU &RUSRUDWLRQ� WKH 9HUPRQW 'HSDUWPHQW RI 3XEOLF 6HUYLFH� DQG ,QWHUQDWLRQDO

%XVLQHVV 0DFKLQHV &RUSRUDWLRQ� ILOHG 'HFHPEHU �� ����� �´6HFRQG 028 $PHQGPHQWµ� LV

DSSURYHG�

�� *03 LV HQWLWOHG WR FRQWLQXH WR FROOHFW WHPSRUDU\ UDWHV DW WKH VDPH OHYHO DV *03

SXW LQWR HIIHFW RQ D VHUYLFH UHQGHUHG EDVLV RQ 'HFHPEHU ��� ����� SOXV DQ DGGLWLRQDO ����

LQFUHDVH RQ D VHUYLFH UHQGHUHG EDVLV RQ -DQXDU\ �� ����� 7KH �� LQFUHDVH VKDOO QRW UHIOHFW WKH

3LQH 6WUHHW 6XUFKDUJH WKDW KDV EHHQ LQ UDWHV�

�� 7KH WHPSRUDU\ UDWHV VKDOO UHPDLQ LQ HIIHFW XQWLO WKH %RDUG LVVXHV D ILQDO RUGHU LQ

WKLV GRFNHW� VXEMHFW WR DQ\ IXUWKHU UHTXHVW E\ *03 IRU HPHUJHQF\ WHPSRUDU\ UDWH UHOLHI� ,Q WKH

HYHQW WKDW WKH %RDUG LVVXHV D ILQDO RUGHU WKDW DOORZV D UDWH LQFUHDVH OHVV WKDQ WKH WHPSRUDU\

UDWHV RUGHUHG KHUHLQ� DOO VXPV FROOHFWHG LQ H[FHVV RI VXFK ILQDO UDWHV VKDOO EH UHIXQGHG E\

DGMXVWLQJ UHYHQXH UHTXLUHPHQWV DQG UDWHV RQ D SURVSHFWLYH EDVLV� E\ FXVWRPHU FODVV� WR UHIOHFW

WKH DSSURSULDWH UHIXQG DPRXQWV�

�� 7KLV GRFNHW LV VWD\HG XQWLO 6HSWHPEHU �� ����� DW ZKLFK WLPH WKH %RDUG ZLOO UHVXPH

WKLV SURFHHGLQJ LQ DFFRUGDQFH ZLWK WKH VFKHGXOH SURSRVHG LQ WKH 6HFRQG 028 $PHQGPHQW�

'XULQJ WKH VWD\ DQG� WR WKH H[WHQW DSSOLFDEOH� WKHUHDIWHU� WKH WHUPV RI WKH 028 DQG 6HFRQG

028 $PHQGPHQW ZLOO JRYHUQ WKH FRQGXFW RI WKH SDUWLHV ZLWK UHVSHFW WR WKHVH SURFHHGLQJV DQG

PDWWHUV DW LVVXH LQ WKHVH SURFHHGLQJV�

�� 7KH %RDUG ZLOO VFKHGXOH D FRQIHUHQFH ZLWK WKH SDUWLHV WR UHYLHZ WKH VWDWXV RI WKLV

PDWWHU LQ $XJXVW ����� WR EH FRQILUPHG E\ VXEVHTXHQW QRWLFH�

�� 7KLV 2UGHU GRHV QRW FRQVWLWXWH D ILQGLQJ RU RUGHU WKDW DQ\ FRVWV LQFOXGHG LQ *03
V

VXSSRUW IRU WKLV WHPSRUDU\ UDWH LQFUHDVH DUH UHFRYHUDEOH LQ UDWHV RU VKRXOG UHFHLYH DQ\

SDUWLFXODU UDWH WUHDWPHQW LQ WKLV RU DQ\ IXWXUH SURFHHGLQJ� 7KH PHWKRG XVHG WR GHWHUPLQH WKHVH

WHPSRUDU\ UDWHV VKDOO QRW EH FRQVWUXHG DV DQ DSSURSULDWH PHDQV RI GHWHUPLQLQJ ILQDO UDWHV�

7KLV 2UGHU FRQVWLWXWHV D GHWHUPLQDWLRQ SXUVXDQW WR �� 9�6�$� � ����D�� DIWHU SUHOLPLQDU\

KHDULQJ� IRU WKH SXUSRVH RI HVWDEOLVKLQJ WHPSRUDU\ UDWHV RQO\� 5HJDUGLQJ WKH HVWDEOLVKPHQW RI
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SHUPDQHQW UDWHV� QRWKLQJ LQ WKLV 2UGHU� LQFOXGLQJ WKH ILQGLQJV RI IDFW DQG FRQFOXVLRQV� VKDOO ELQG

WKH %RDUG RU WKH SDUWLHV RU KDYH DQ\ UHV MXGLFDWD RU FROODWHUDO HVWRSSHO HIIHFW H[FHSW DV

QHFHVVDU\ WR LPSOHPHQW WKH 028 DQG WKH 6HFRQG 028 $PHQGPHQW DQG WR HQIRUFH WKLV

2UGHU�

'DWHG DW 0RQWSHOLHU� 9HUPRQW� WKLV ��WK GD\ RI 'HFHPEHU� �����

V�5LFKDUG +� &RZDUW �
� 38%/,& 6(59,&(
�

V�6X]DQQH '� 5XGH � %2$5'
�
� 2) 9(50217

V�'DYLG &� &RHQ �

2)),&( 2) 7+( &/(5.

),/('� 'HFHPEHU ��� ����

$77(67� V�6XVDQ 0� +XGVRQ

&OHUN RI WKH %RDUG

NOTICE TO READERS:  This decision is subject to revision of technical errors.  Readers are requested to notify

the Clerk of the Board of any technical errors, in order that any necessary corrections may be made.

Appeal of this decision to the Supreme Court of Vermont must be filed with the Clerk of the Board within

thirty days.  Appeal will not stay the effect of this Order, absent further Order by this Board or appropriate action by the

Supreme Court of Vermont.  Motions for reconsideration or stay, if any, must be filed with the Clerk of the Board within

ten days of the date of this decision and order.


